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Abstract 
As the world is reshaped by global warming, both private and public actors must adapt 
to environmental changes in coastal localities. Coastlines are already experiencing 
significant impacts from climate change including an increase in floods and coastal 
storms and continuing coastal erosion. The central project of this dissertation is to 
understand how climate change adaptation strategies are framed by different policies 
and laws, how these strategies are negotiated by the relationships between local 
councils, state policy and private property owners, and by cultural understandings of 
property, climate change and the material environment. 
This dissertation undertakes empirical research in two coastal localities where there 
has been significant debate and contestation over how climate change adaptation 
measures are to be implemented. It describes and analyses relevant land use planning 
law and common law doctrines designed to respond to changes in private property title 
for waterfront property. It argues that government climate change adaptation policies 
and regulations ought not to disproportionally benefit private parties who own coastal 
property, notwithstanding significant social, cultural, political and economic pressures 
on public authorities to protect private property investments. In addition, the 
dissertation argues that coastal climate change adaptation ought to take into account 
the interplay between a variety of interests and factors to advance knowledge of the 
relationships between private interests and political actors, and of the ways in which 
these groups utilise existing laws, policies and discourses of property to shape 
adaptation outcomes.  
This dissertation is interdisciplinary and adopts a range of social research methods to 
explore a legal geography of coastal climate change adaptation including qualitative 
research, document analysis, and legal analysis, insofar as the latter informs the 
sociality of law. The rationale for the research design is to ensure a relational view of 
law, property and place, and as between persons and interests in coastal climate change 
adaptation.  
The dissertation makes three key findings. First, coastal management laws in New 
South Wales have sought to take account of the many competing interests in the coast, 
with several iterations of law reform. By adapting such reforms to allow for 
xi 
mechanisms such as rolling easements, law remains a potential enabler of climate 
change adaptation. Second, the dissertation shows that discourses of private property, 
which have dominated Australian land use planning since the formation of the state, 
have underpinned governmental responses to climate change. This has impeded the 
effectiveness of land use planning as a tool to facilitate climate change adaptation. This 
undermining of land use planning is evidenced by tensions between expert discourse 
and political expediency, and is justified by rationalising decision-making with 
reference to fears of potential legal liability for land use planning and development 
decisions. Third, informing residents’ engagement with climate change adaptation 
policy are perspectives of property as an asset and instances of place attachment, 
underpinned by perceptions of environmental change and climate impacts. Residents 
in both localities express desires for regulatory intervention in protecting their own 
properties from climate impacts, but favoured no intervention in the provision of 
broader coastal protections. This disjunct is, in some instances, underpinned by ‘Not 
In My Back Yard’ (NIMBY) attitudes toward sea level rise. 
Ultimately, the dissertation finds that coastal climate change adaptation is complicated 
by multiple factors: the challenges of applying uniform laws in dynamic physical 
environments; varied interpretations of the same laws in different localities; social 
power and the use of litigation to enforce that power; and the ways in which 
governments frame and perpetuate cultural property discourses where these discourses 
prioritise private property rights. This dissertation demonstrates that exploring the 
interplay between these factors can contribute to a better understanding of the 
relationship between law, people, governments, property and the coast—a relationship 
that can be usefully categorised as a ‘coastal lawscape’. In doing so, the dissertation 
contributes to both legal geography scholarship and to the understanding of the drivers 
of, and barriers to, climate change adaptation. 
 
1 
Chapter 1. Introduction 
In 2007, the Intergovernmental Panel for Climate Change (IPCC) released its fourth 
volume of climate science reports, in which it recognised the need for climate 
adaptation in addition to climate change mitigation.1 This change would be required 
at all geographical, societal and temporal scales. Six years later, IPCC published a fifth 
volume2 that confirmed the urgency of combined climate mitigation and adaptation 
efforts to reduce the severity of climate change related impacts on Earth systems. In 
2015, global leaders reached a (now widely ratified) international agreement to curb 
greenhouse gas emissions in an effort to keep emissions and warming to less than 
1.5 °C.3 Even if global warming is kept below the 1.5 °C threshold, adaptation to 
climate change will be required.  
Climate change adaptation is complex, involving numerous human systems and 
ecosystems and within human systems social, economic, environmental, cultural, 
political and legal sub-systems that are interrelated and multifaceted.4 This dissertation 
uses two localities on the New South Wales coast as Australian case study examples 
of this complexity. The Australian coastline comprises a multitude of dynamic places 
that already experience extreme weather events, namely coastal storms, erosion, fire 
and flooding. These events will be exacerbated by climate change. Coastal weather 
events on the Australian coast have in the past caused damage to, and loss of, property 
and of life. Further, the Australian coastline (especially the east coast) is heavily 
																																																						
1 Intergovernmental Panel for Climate Change, Climate Change 2014: Synthesis Report — 
Contribution of Working Groups I, II and III to the Fifth Assessment Report of the Intergovernmental 
Panel on Climate Change, R K Pachuri and L A Meyer (eds) (Geneva, Switzerland) 151. 
2 Intergovernmental Panel for Climate Change, ‘Summary for Policymakers’ in T F Stocker et al (eds), 
Climate Change 2013, The Physical Science Basis: Contribution of Working Group I to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press, 
2013). 
3 The Paris Agreement came into force on 4 November 2016. This international agreement signifies 
the intention of party states to curb emissions to less than 2 °C warming, after a meeting of the 
Coalition of the Parties at the 21st International Meeting (COP21) under the United Nations 
Framework Convention on Climate Change (UNFCCC). Australia ratified the Paris Agreement on 10 
November 2016. 
4 W Neil Adger et al, ‘Cultural Dimensions of Climate Change Impacts and Adaptation’ Nature 
Climate Change 3 (2012) 112; see also Jon Barnett et al, ‘A Local Coastal Adaptation Pathway’ 
(2014) 4 Nature Climate Change 1103; Lee Godden et al, ‘Law, Governance and Risk: 
Deconstructing the Public–Private Divide in Climate Change Adaptation’ (2013) 36(1) University of 
New South Wales Law Journal 224; and Yiheyis Maru and Mark Stafford Smith, ‘GEC Special 
Edition — Reframing Adaptation Pathways’ (2014) 28 Global Environmental Change 322. 
2 
populated. As of 2010, more than 85 per cent of the Australian population resides 
within 50 kilometres of the coastline.5 To support this population the Australian coast 
is home to a vast array of settlements and infrastructure, including residential property 
and public beaches. Therefore, the need for adaptation to climate change is especially 
critical, given that the scalar climate impacts will exacerbate coastal weather events, 
increasing damage to, or loss of, property and loss of life.6  
Climate adaptation scholars have argued that, particularly for coastal localities, the 
building of adaptive capacities in order to properly respond to climate change risk must 
be underpinned by formal legal mechanisms such as land use planning laws and 
policy.7 According to these scholars, most adaptation governance responses require ‘a 
legal foundation in order to clarify obligations, powers, and entitlements’,8 and 
‘adapting to the impacts of climate change in the long term … poses a unique and 
unprecedented challenge for law’.9 
This dissertation considers law as more than just the body of statute and case law.10 
Law is a ‘continuum of social activity’,11 comprising both formal and informal rules, 
as well as popular knowledge and ideas about rights and responsibilities. It is a central 
premise of this dissertation that law is inherently entangled with its social, cultural and 
political context.12 There are social contexts in which laws are ‘meaningfully imbued 
with and constituted by law’.13 Law does not exist in isolation—very often, the 
interpretations of law, and the material contexts in which law is made and interpreted, 
																																																						
5 Department of Climate Change, Climate Change Risks to Australia’s Coast: A First Pass National 
Assessment (Australian Government, 2009). 
6 W Neil Adger, Nigel W Arnell and Emma L Tompkins, ‘Successful Adaptation to Climate Change 
Across Scales’ (2005) 15 Global Environmental Change 77. 
7 Tim Bonyhady, Andrew Macintosh and Jan McDonald (eds), Adaptation to Climate Change: Law 
and Policy (Federation Press, 2010); Thomas G Measham et al, ‘Adapting to Climate Change 
Through Local Municipal Planning: Barriers and Challenges’ (2011) 16(8) Mitigation and Adaptation 
Strategies for Global Change 889; Andrew Macintosh, ‘Coastal Climate Hazards and Urban 
Planning: How Planning Responses Can Lead to Maladaptation’ (2013) 18(7) Mitigation and 
Adaptation Strategies for Global Change 1035. 
8 Ibid. 
9 See Jan McDonald, ‘Mapping the Legal Landscape of Climate Change Adaptation’ in Tim 
Bonyhady, Andrew Macintosh and Jan McDonald (eds), Adaptation to Climate Change: Law and 
Policy (Federation Press, 2010). 
10 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies: A Challenge to the Doctrinal Approach’ 
in Dawn Atkins and Mandy Burton (eds), Research Methods in Law (Routledge, 2013) 34. 
11 Ben Boer et al, The Mekong: A Socio-Legal Approach to River Basin Development (Routledge, 
2016) 3. 
12 Ibid; Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ (2014) 10(1) Annual 
Review of Law and Social Science 133. 
13 Boer et al, above n 11, 3. 
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give power to law. In offering insights as to how coastal law and policy might enable 
or otherwise underpin climate change adaptation, this dissertation provides a case 
study of the complexities of coastal climate change adaptation by examining the 
physical landscape of the Australian coast, the relationships between key actors and 
institutions, the cultural constructs of property, and key actors’ perceptions of law and 
of coastal climate change. To explore this empirically, the dissertation is based on 
fieldwork in two New South Wales localities which offers contrasting examples of 
how local governments are responding to climate change adaptation. These localities 
are Lake Macquarie and Port Stephens. 
In recognising that law is inherently entangled with its social, cultural, and political 
context, this dissertation draws significantly from the legal geography scholarly 
literature. A legal geography lens facilitates a place-specific analysis of the ways in 
which the legal and spatial interact. This type of analysis is critical for climate change 
adaptation scholarship, as such scholarship requires close examination of the localised, 
bottom-up strategies that underpin adaptation development and implementation.14 In 
addition, legal geography can attend to the intersections between law, place, and 
people.15 Legal geographer David Delaney argues that social experiences of law are 
‘continually revised in practice’,16 and that ‘the credibility of law depends upon its 
capacity to be universally applicable across social and geographical divisions’.17 Legal 
geographers pay close attention to the social, cultural, and environmental context in 
which law is enacted18 because law is not always universal in application. Legal 
geographers also often examine relations between laws, key actors, and material 
																																																						
14 W Neil Adger et al, ‘This Must Be the Place: Underrepresentation of Identity and Meaning in 
Climate Change Decision-Making’ (2011) 11(2) Global Environmental Politics 1. 
15 Nicole Graham, Lawscape: Property, Environment, Law (Routledge, 2011); Luke Bennett and 
Antonia Layard, ‘Legal Geography: Becoming Spatial Detectives’ (2015) 9(7) Geography Compass 
406; Chris Butler, ‘Critical Legal Studies and the Politics of Space’ (2009) 18 Social and Legal 
Studies 313; Hari M Osofsky, ‘Climate Change Litigation as Pluralist Legal Dialogue?’ 26A (2007) 
Stanford Environmental Law Journal 181; Irus Braverman et al (eds), The Expanding Spaces of Law: 
A Timely Legal Geography (Stanford Law Books, 2014) and the works therein; Robyn Bartel et al, 
‘Legal Geography: An Australian Perspective’ (2013) 51(4) Geographical Research 339; David 
Delaney, The Spatial, the Legal and the Pragmatics of World-Making: Nomospheric Investigations 
(Routledge, 2010). 
16 David Delaney, ‘Seeing the Legal Landscape’ in Nuala C Johnson, Richard H Schein and Jamie 
Winders (eds), The Wiley Blackwell Companion to Cultural Geography (John Wiley & Sons, 2013) 
238, 239. 
17 Ibid 239–40. 
18 Braverman et al, above n 15, 13. 
4 
agents.19 It is through this lens that this dissertation examines the ways in which coastal 
actors perceive the impact of climate change adaptation laws and policies in specific 
places. I use law, place, and people as primary themes. In this dissertation, law means 
both relevant statutory and case law legal principles, as well as ‘soft’ law such as policy 
and regulations; place means the coastal localities themselves, and includes many 
geographical factors (i.e., particular local coastal systems, coastal weather events and 
associated specific risks, the location of residential development and demographic 
characteristics); while people are the coastal residents, local councils and 
representatives of both the New South Wales State Government and of the insurance 
sector. 
Many Australian coastal climate change adaptation strategies are premised on the 
notion of coastal management. Both coastal management and climate change 
adaptation are very much localised;20 therefore, local governments are critical actors 
in framing permissible land uses including those that ought to be informed by the 
impacts of climate change on the Australian coastline.21 This role of local government 
is also interesting in the context of how permissible land uses shape ideas about 
property. There are difficulties in effectively managing the competing demands of 
multiple public and private interests, creating challenges for local government to 
manage climate change adaptation for multiple interrelated systems.22 Further, any 
ideas of ‘managing’ a dynamic coastal environment will be further challenged by 
climate change. Exploring a legal geography of coastal climate change adaptation can 
flesh out and document these intricacies. 
1.1. Aim and Research Questions 
The central project of this dissertation is to show how climate change adaptation 
strategies are framed by different policies and laws, how these strategies are negotiated 
																																																						
19 James R Faulconbridge, ‘Relational Networks of Knowledge Production in Transnational Law 
Firms’ (2007) 38(5) Geoforum 925. 
20 Arun Agrawal, ‘Local Institutions and Adaptation to Climate Change’ in Robin Mearns and Andrew 
Norton (eds) Social Dimensions of Climate Change: Equity and Vulnerability in a Warming World 
(World Bank Company, 2010). 
21 Barnett et al, above n 4. 
22 Susanne C Moser, ‘Raising the Seas, Rising to Greatness? Meeting the Challenge of Coastal Climate 
Change’, in Jean P Palutikof et al (eds), Applied Studies in Climate Adaptation (Wiley Blackwell, 
2015) 177–80; and Jon Barnett and Jean Palutikof, ‘The Limits to Adaptation’ in Jean P Palutikof et al 
(eds), Applied Studies in Climate Adaptation (Wiley Blackwell, 2015) 231–40, 237. 
5 
by the relationships between local councils, state policy and private property owners, 
and by cultural understandings of property, climate change and the material 
environment. In completing this project, I have addressed the following sub-questions: 
1. What is the relevant statutory and case law, regulations, and guidelines for 
coastal management in New South Wales, Australia? How can it be reformed? 
(Chapter 4) 
2. How does state government, local government and the insurance sector rely on 
discourses of private property to advance climate change adaptation policy 
action? In what ways is a fear of legal liability for land use planning decisions 
reinforcing the power of property? How are the local authorities in Port 
Stephens and Lake Macquarie using law in different ways to respond to climate 
change adaptation? (Chapter 5) 
3. Where do ideas of property, of place, and of climate change originate and how 
do these ideas interact? What are the effects of these interactions for the coastal 
lawscape? (Chapter 6) 
In answering these questions, the dissertation takes an interdisciplinary approach,23 
drawing on the legal and social science disciplines to illustrate how the concept of a 
‘coastal lawscape’24 can contribute to legal geography, coastal climate change 
adaptation scholarship, and to climate adaptation policy. Following a textual analysis 
of the research data,25 several core themes became apparent. These themes include: 
the challenges of implementing legal frameworks given the dynamism of the physical 
environment; varied interpretations of the same laws in different localities and the role 
of social power,26 and the relationships between key actors, the coast itself, and 
‘property’. The dissertation offers a contribution to both legal geography scholarship 
and to understanding the drivers of, and barriers to, climate change adaptation. 
																																																						
23 Susanne Moser, ‘Now More Than Ever: The Need for More Socially Relevant Research on 
Vulnerability and Adaptation to Climate Change’ (2010) 30 Applied Geography 464. 
24 Graham, above n 15. 
25 John W Creswell, Research Design (Sage, 4th ed, 2013). 
26 Insofar as social power ‘conjoins analytical and normative reasoning’ (Noel Castree, Making Sense 
of Nature (Routledge, 2013) 180). 
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1.2. A Coastal Lawscape 
This dissertation argues that the empirical research presented within illustrates a 
‘coastal lawscape’. A detailed discussion of the theoretical origins and definition of 
‘lawscape’, and how I use it in this dissertation, is provided in Chapter 2. In this 
section, I systematically detail how this dissertation works between two distinct ways 
of understanding the coast or ‘coastal’, as the first element of ‘coastal lawscape’. In 
doing so, I also provide the research context. 
1.2.1. Defining the coast 
The two ways of defining the coast within this dissertation are the legal and policy 
definitions and then the cultural perceptions often associated with ‘the beach’. The 
legal definition of the coast is in statute, and relied upon by state and local government 
in framing coastal management policy.27 In New South Wales, relevant legislation28 
defines ‘the coastline’ as a physical area contained in a one-kilometre strip landward 
of the open coast high-water mark, along with a one-kilometre strip around all bays, 
estuaries, lakes, islands and tidal waters of coastal rivers. This includes public beaches 
and private property located close to these public beaches29 as either tidal or bay 
systems. 
For legal geographers, the coastline is of interest as it is a zone in which different 
interests meet. Coastal hazards are changing due to sea level rise and climate change,30 
posing problems for those trying to articulate a coherent cultural discourse of what it 
means to own property in a dynamic material landscape under ever-increasing threats 
due to climate change. In New South Wales, as in other Australian states, many 
																																																						
27 As applicable during the fieldwork for this dissertation: Coastal Protection Act 1979 (NSW) (CP 
Act) s 4A specifies rules about which coastal land coastal zones apply. For ‘coastal’ land outside this 
rule, the Coastal Policy 1997 (NSW) applies. Its definition of ‘the coast’ is similar. Note that the 
Coastal Management Act NSW 2016 (CM Act) adopts a broader, regionally focused definition. These 
reforms are discussed in Chapter 4. This Act is yet to be proclaimed. See Peter Hannam, ‘ “Regulatory 
Mire”: Coastal Reforms Largely on Hold a Year After Monster Storms’, The Sydney Morning Herald 
(online), 7 July 2017 <http://www.smh.com.au/nsw/regulatory-mire-coastal-reforms-largely-on-hold-
a-year-after-monster-storm-20170601-gwimgx.html>. See also Nick Harvey and Brian Caton, Coastal 
Management in Australia (University of Adelaide Press, 2010). Legal definitions such as those in the 
CP Act can differ from scientific definitions, with the latter focused on a wider geomorphology of a 
coastal environment that includes estuaries and tidal lakes. The CM Act is broader in its definition. 
28 Ibid. 
29 Many of these beachfront locations are located in low-lying coastal flood plains. 
30 Intergovernmental Panel for Climate Change, Climate Change 2014: Synthesis Report, above n 1. 
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beachfront private properties are located on low-lying flood-prone land. The 
topography can range from sandy beaches to rocky cliffs to mangroves. Coastal 
landscapes, due to their geomorphology, are constantly moving environments.31 
Therefore, the coastline is an incredibly complex and dynamic physical environment 
that is impacted by the interaction between coastal processes and often ill-conceived 
coastal development. 
Cultural definitions of ‘the Australian coast’ include popular discourse on physical, 
social and topographical characteristics of a coastal place.32 In Australia, this is often 
dominated by references to the coast as ‘the beach’. For example, Huntsman, in his 
ethnographic account of Australian sand and surf culture, states that the beach is a 
‘prominent’ part of Australian life.33 Fiske et al. observe that ‘the Australian beach’ 
could be categorised as ‘our great national playground’.34 Drew argues that the ‘coast’ 
is ‘the veranda of the continent’, evidenced in part by the sheer volume of human 
population that settles there.35 Australian author Tim Winton captures the essence of 
‘coast’ in his memoir Land’s Edge as a physical environment that holds ‘shifting and 
endless water, endless stretches of land behind, and a tangle of river systems and sand 
dunes in-between’.36 In numerous specific places in coastal Australia, coastal 
shrubbery has been replaced with built structures, including residential dwellings. 
The perimeters of ‘the coast’ adopted in this dissertation are the strip of sand between 
coastal waters, the coastal waters in the immediately vicinity of the strip of sand, the 
dune and mangrove systems landward of the sand and the coastal shrubbery situated 
immediately behind, with a specific focus on the ‘one kilometre’ definition of the 
coastline.  
																																																						
31 The ordinary and expected behaviour of coastlines: see L D Wright and Bruce Thom, ‘Coastal 
Depositional Landforms: A Morphodynamic Approach’ (1977) 1 Progress in Physical Geography 
412. In addition, low-lying coastal land can extend many kilometres inland, resulting in flood plains. 
See Department of Climate Change, above n 5. 
32 Harvey and Caton, above n 27, 32–7; Nick Harvey, Beverley Clarke and Melissa Nursey-Bray, 
‘Australian Coastal Management and Climate Change’ (2012) 50(4) Geographical Research 356. 
33 Leone Huntsman, Sand in Our Souls: The Beach in Australia History (Random House, 2001) 5. 
34 John Fiske, Bob Hodge and Graeme Turner, Myths of Oz: Reading Australian Popular Culture 
(Allen & Unwin, 1987) 54. 
35 Phillip Drew, The Coast Dwellers: A Radical Reappraisal of Australian Identity (Penguin, 1994) 1. 
36 Tim Winton, Land’s Edge: A Coastal Memoir (Penguin, 1993) 36. 
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1.2.2. Coastal risks 
The Australian coastline regularly experiences movement of sand and sediment, tidal 
impacts, storm surge, wave run up and wind damage. The risks associated with these 
everyday coastal hazards will increase with climatic environmental change,37 
including due to sea level rise.38 Sea level rise will exacerbate flood events by 
increasing the water volume and flow during these events and impact water tables, 
resulting in changes in underground water systems. Sea level rise will also change the 
distribution and physical impacts of coastal storm and erosion events, and result in 
changes to king tide impacts. 
These risks to coastlines are compounded by population growth, associated housing 
demands and infrastructure in coastal locations. This is a high risk in terms of flooding 
histories and weather events and increasing damage to property due to the growth of 
settlement patterns along the coastal fringe. These external factors will continue to 
exacerbate the impacts associated with coastal environmental change.39 These impacts 
may include damage or loss to assets and infrastructure, transitional and reputational 
risks faced by corporate entities who may have invested or insure in coastal 
infrastructure, damage or losses to eco- and human- systems, and growing climate 
litigation risks. In addition, properties close to the beach are at risk of coastal erosion 
and storm surge events. These events have the capacity to move the physical coastline 
causing damage to property in the process. Waterfront properties within lake or bay 
systems are less likely to experience storm surge or severe coastal erosion events 
(although these do occur), but are more likely to experience damage due to localised 
flooding events, particularly during king tides. 
1.2.3. Strategies for coastal management  
Localised coastal management has traditionally followed three primary strategies: 1) 
coastal protection (i.e., ex ante mechanisms to protect or defend the coast), 2) coastal 
																																																						
37 National Committee on Coastal and Ocean Engineering, Engineers Australia, Climate Change 
Adaptation Guidelines in Coastal Management and Planning (Engineers Media, 2012) 9–10. 
38 Intergovernmental Panel for Climate Change, Climate Change 2014: Synthesis Report, above n 1. 
39 Gordon McGranahan, Deborah Balk and Bridget Anderson, ‘The Rising Tide: Assessing the Risks 
of Climate Change and Human Settlement in Low Elevated Coastal Zones’ (2007) 19(1) Environment 
and Urbanization 17–37; Department of Climate Change, above n 5. 
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management (i.e., ex post accommodation or management of weather impacts) and 3) 
retreat from the location.40 
Coastal protection typically comprises either engineering options, such as the 
construction of permanent sea walls, or softer beach renourishment options, such as 
sand dune replenishment.41 The construction of sea walls in dynamic places such as 
the coastline can be controversial. Beach sand and sediment naturally move, changing 
the shape and contour of the coastline; sea wall construction forces these dynamic 
places to become still. As ocean currents and beach movement finds the first available 
place from which sand can be removed or deposited, hard structures intended to protect 
a beach from erosion can increase erosion beyond the edge of the sea wall. They 
therefore require careful consideration. Sea walls can provide a false sense of security 
about the coastline’s stability, potentially encouraging development in at-risk areas 
that have coastal protection works.42 Beach renourishment or sand dune replenishment 
works protect beaches via dredged sand that is transplanted to beach locations. In some 
locations on the east coast of Australia, sand dredging can be another controversial 
process.43 
Coastal management measures can act as transition strategies in at-risk areas. Specific 
strategies may include requiring ground floors to be elevated and requiring increased 
coastal setbacks for new development or redevelopment. An example of elevated 
ground floor requirements was given in the New South Wales Sea Level Rise Policy 
Statement 2009 (Statement), implemented in October 2009, which planned for a sea 
level rise of 40 centimetres by 2050 and 90 centimetres by 2100. The Statement 
acknowledged that ‘increased sea levels will have significant medium- to -long-term 
social, economic and environmental impacts’44 and identified itself as an ‘integral part 
of the State’s response to climate change’.45 The core aim of the Statement was to 
																																																						
40 Ben P Harman et al, ‘Global Lessons for Adapting Coastal Communities to Protect Against Storm 
Surge Inundation’ (2013) 31(4) Journal of Coastal Research 790–801. 
41 Wright and Thom, above n 31. 
42 Department of Climate Change, above n 5; Harman et al, above n 40. 
43 Consider, for example, the Tweed Heads and Gold Coast sand replenishment agreement and the 
ongoing erosion at Kingscliff: Tweed River Entrance Sand Bypassing Project: 
<http://www.tweedsandbypass.nsw.gov.au/why-tweed-sand-bypassing/project-background>. 
44 New South Wales Sea Level Rise Policy Statement 2009, 3. 
45 Ibid. 
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provide relevant policy guidance to local councils, to help them adopt an ‘adaptive, 
risk-based approach to managing the impacts of sea level rise’.46 It specified that: 
Sea level rise will also affect coastal hazards such as beach erosion during storms and 
coastal flooding. As the sea level rises, severe erosion of beaches during storms will 
affect areas further inland, while the depth of the floodwaters and the areas affected by 
flooding will increase due to a reduced ability to effectively drain low lying coastal 
areas. Climate change will also affect the frequency and intensity of storms, further 
exacerbating the effects of sea level rise … 
Another common management strategy is coastal setback. Coastal setbacks require 
development to literally be ‘set back’ from the coastline at a predetermined distance, 
and prevent new development within a certain distance of predetermined areas. In a 
coastal context, these predetermined areas can include ecologically sensitive areas or 
areas that are subject to various types of hazards: coastline hazards, coastal hazards or 
coastal erosion hazards.47 Coastal setbacks do not address already existing 
development. 
Coastal retreat has proved to be most contentious of the three coastal management 
categories.48 In coastal retreat, at-risk locations are declared no longer habitable. In 
such circumstances, all assets and property in such locations are relocated or removed, 
with the potential for land to be rezoned to constrain further redevelopment.49 
1.2.4. Governance frameworks for coastal management 
State government in Australia determines, through Parliament, the statutory 
framework that governs land use and coastal management policies. Local government 
in New South Wales is provided with statutory authority to implement the state’s 
statutory framework, including development approval processes, strategic planning 
policies and overall land use planning. Local government is tasked with the day-to-
																																																						
46 Ibid. 
47 As specified in the New South Wales Department of Planning complying development guidelines: 
<https://www.planningportal.nsw.gov.au/understanding-planning/assessment-systems/complying-
development>. 
48 Nick Abel et al, ‘Sea Level Rise, Coastal Development and Planned Retreat: Analytical Framework, 
Governance Principles and an Australian Case Study’ (2011) 14 Environmental Science and Policy 
279. 
49 Department of Climate Change, above n 5. One example of this is Byron Bay Shire Council, located 
on the far north New South Wales coast and its policy of planned retreat. Enforcing this policy has not 
been without difficulties (Byron Local Environment Plan and Development Control Plan 1988). See 
also ‘Planned Retreat Comes Under Fire’, Byron Shire News (online), 2 July 2009 
<https://www.byronnews.com.au/news/planned-retreat-comes-under-fire/261927/>. 
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day responsibility for their respective Local Government Area (LGA). The Australian 
federal government has constitutional authority to create laws with respect to the 
environment and energy policy. 
Local, state, and federal governments can set (or reverse) policy agendas relating to 
climate change.50 State and federal governments can also implement multiple 
strategies for adapting to climate change. The approaches they take, and the laws and 
policies they use to implement their chosen approaches, all grow out of broad social 
and political inputs and outputs. All of this interacts with local-level laws, creating 
unique effects in each locality. 
In light of this governance framework, and recalling the strategies for coastal 
management outlined above, disputes arise about who pays for the protection works: 
should it be the private property owner who will directly benefit from the works, or 
the public authority who, by placing the coastal protection works, may also be 
providing a public benefit in continual public access to the beach? In New South 
Wales, such responsibilities can lie with local governments, state government or other 
public authorities.51 Disputes between key coastal actors about who pays for which 
type of coastal defence work (even if agreed upon), at which point in time and in what 
precise physical location, have plagued the New South Wales coastline. In New South 
Wales, residents, the public, the state government, local government and insurers have 
struggled to adequately respond to competing interests and to implement possible 
climate change adaptation responses before substantive losses are sustained.52 
																																																						
50 While the federal government in Australia does not generally make law pertaining to coastal 
management or land use planning, it has, in the past, played a significant role in setting a climate 
change adaptation policy agenda. See generally Jean P Palutikof et al (eds), Applied Studies in 
Climate Adaptation (Wiley Blackwell, 2015). 
51 Such as the New South Wales Maritime Authority. 
52 In June 2016, several land allotments in Sydney’s Collaroy, in the northern beaches area, suffered 
severe erosion and loss of both public beach area and private land, when an east coast low storm hit 
the area. Collaroy had been plagued for decades over whether the financial responsibility for 
providing a sea wall ought to be met by the beachfront residences, whose private properties would be 
protected by the wall, or the local council in whose interests it was to protect a major arterial road 
immediately behind these private properties. Shortly after, the insurance sector verified that it did not 
provide insurance cover for ‘acts of God’. However, residents and local council have still not agreed 
on the appropriate protection works: see Andrew Taylor, ‘Residents Fear Further Property Damage as 
Collaroy Seawall Stalled by Red Tape’, The Sydney Morning Herald (online), 21 January 2018 
<http://www.smh.com.au/nsw/residents-fear-further-property-damage-as-collaroy-seawall-stalled-by-
red-tape-20180118-h0kewb.html>. See Louise Hall, ‘Sydney Storms: Narrabeen/Collaroy Lashed by 
Large Seas’, The Sydney Morning Herald (online), 6 June 2016 
<http://www.smh.com.au/environment/weather/sydney-storms-narrabeencollaroy-beach-lashed-by-
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1.2.5. Climate change adaptation: what is it and why do we need it? 
The Australian-based National Climate Change Adaptation Research Facility 
(NCCARF) defines climate change adaptation as ‘actions undertaken to reduce the 
adverse consequences of climate change, as well as to harness beneficial 
opportunities’, with ‘adaptation actions aim[ing] to reduce the impacts of climate 
stresses on human and natural systems’.53 Climate change adaptation is defined by the 
IPCC as an ‘adjustment in natural or human systems in response to actual or expected 
climatic stimuli or their effects, which moderates harm or exploits beneficial 
opportunities’.54 In introducing their cornerstone text for adaptation scholarship, 
Adapting to Climate Change: Thresholds, Values, Governance, Adger et al. define 
adaptation to climate change: 
Look out the window and assess the weather. If it is hot, change into a lighter shirt. If it 
is raining, take an umbrella. This is adaptation to changing weather. Adaptation to a 
changing climate is a different matter. The climate may change either slowly or rapidly, 
and the changes may be irreversible and impossible to predict with any accuracy. The 
simple principles of adapting to changing weather begin to break down when the climate 
changes. In the context of climate change the options for adaptation may involve 
relocating homes, moving cities, changing the foods we grow and consume, seeking 
compensation for economic damages, and mourning the loss of our favourite place or 
iconic species. The difference between adapting to changing weather and adapting to a 
changing climate lies both in the timeframe and in the significance of the changes 
required. Moreover, the consequences of not adapting to climate change may be far 
more serious than not adapting to changing weather.55 (emphasis in original) 
At their core, the NCCARF and IPCC definitions highlight two central themes: 1) 
climate change will require adjustments to human systems and 2) harms or 
opportunities will arise as adaptation occurs. Adaptation responses form a wide 
																																																						
large-seas-20160605-gpbvvw.html>. See also Peter Hannam, ‘Counting the Costs of Major Storm 
Events Before They Hit Our Beaches’, The Sydney Morning Herald (online), 18 June 2016 
<http://www.smh.com.au/environment/weather/counting-the-costs-of-major-storm-events-before-
they-hit-our-beaches-20160617-gplh4j.html>. 
53 As defined by the NCCARF. This definition closely resembles the IPCC’s definition of climate 
change. The NCCARF definition is offered because it includes an added component, ‘and harness 
beneficial opportunities’. See <https://www.nccarf.edu.au/content/adaptation>. 
54 M L Parry et al (eds), Contribution of Working Group II to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change (Cambridge University Press, 2007) ch 18 
<http://www.ipcc.ch/publications_and_data/ar4/wg2/en/contents.html>. 
55 W Neil Adger, Irene Lorenzoni and Karen O’Brien, ‘Adaptation Now’ in W Neil Adger, Irene 
Lorenzoni and Karen O’Brien (eds), Adapting to Climate Change: Thresholds, Values, Governance 
(Cambridge University Press, 2009) 1. 
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spectrum of possible responses to climate change.56 As observed by Harman et al.,57 
coastal climate change adaptation faces dual scalar problems: the need for localised 
adaptation and the need for political leadership and robust lawmaking from higher 
governance scales—state and federal governments.58 While theories of climate 
governance are abound,59 the variability of the Australian coast, tensions between 
public and private property interests and coastal climate change impacts together 
create an environment of uncertainty in decision-making for coastal climate change 
adaptation,60 for which legal responses must continually evolve.61 Ongoing research 
efforts recognise that successful adaptation requires adaptive capacity,62 scalar 
interaction, cross, inter- and -trans-disciplinary responses, place-based considerations 
and policy leadership.63 
																																																						
56 Jean P Palutikof et al, ‘Adaptation as a Field of Research and Practice: Notes from the Frontiers of 
Adaptation’ in Jean P Palutikof et al (eds), Applied Studies in Climate Adaptation (Wiley Blackwell, 
2015) 6–20. 
57 Harman et al, above n 40, 797. 
58 Jan McDonald, ‘The Role of Law in Adapting to Climate Change’ (2011) 2(2) Wiley 
Interdisciplinary Reviews: Climate Change 283; Andrew Macintosh, Anita Foerster and Jan 
McDonald, Limp, Leap or Learn? Developing Legal Frameworks for Climate Change Adaptation 
Planning in Australia (Final Report for the National Climate Change Adaptation Research Facility, 
Gold Coast, 2013) 262; Peel and Osofsky observe a ‘complex, multidimensional character of climate 
change regulation’: Jacqueline Peel and Hari M Osofsky, Climate Change Litigation: Regulatory 
Pathways to Cleaner Energy (Cambridge University Press, 2015) 34–5, citing Shi-Ling Hsu, ‘A 
Realistic Evaluation of Climate Change Litigation through the Lens of a Hypothetical Lawsuit’ (2008) 
79(3) University of Colorado Law Review 701. 
59 John S Dryzek, Richard B Norgaard and David Schlosberg, The Oxford Handbook of Climate 
Change and Society (Oxford University Press, 2011). 
60 McDonald, 2011, above n 58, 285; Elisabeth M Hamin and Nicole Gurran, ‘Urban Form and 
Climate Change: Balancing Adaptation and Mitigation in the US and Australia’ (2009) 33(3) Habitat 
International 238; Jon Barnett et al, ‘A Science of Loss’ (2016) 6 Nature Climate Change 976; 
Macintosh and Jan McDonald (eds), Adaptation to Climate Change: Law and Policy (Federation 
Press, 2010); Australian Government Productivity Commission, Barriers to Effective Climate Change 
Adaptation (Report No 59, Final Inquiry Report, Canberra, 2012). 
61 Robin Kundis-Craig, ‘ “Stationarity is Dead” – Long Live Transformation: Five Principles for 
Climate Change Adaptation Law’ (2010) 34(9) Harvard Environmental Law Review 9. 
62 Robert Webb, R McKellar and R Kay, ‘Climate Change Adaptation in Australia: Experience, 
Challenges and Capability Development’ (2013) 20(4) Australasian Journal of Environmental 
Management 320. 
63 W Neil Adger, ‘Scales of Governance and Environmental Justice for Adaptation and Mitigation of 
Climate Change’ (2001) 13(7) Journal of International Development 921; W Neil Adger, ‘Social 
Capital, Collective Action, and Adaptation to Climate Change’ (2003) 79(4) Economic Geography 
387; W Neil Adger et al, ‘Are There Social Limits to Adaptation to Climate Change?’ (2009) 93(3) 
Climatic Change 335; Jon Barnett, ‘Adapting to Climate Change: Three Key Challenges for Research 
and Policy — An Editorial Essay’ (2010) 1 WIREs Climate Change 314; Samuel Fankhauser, Joel B 
Smith and Richard S J Tol, ‘Weathering Climate Change: Some Simple Rules to Guide Adaptation 
Decisions’ (1999) 30(1) Ecological Economics 67; Moser, above n 23. 
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1.3. Outline of the Dissertation 
The structure of this dissertation is as follows. Chapter 2 provides the methodological 
framing followed by four key literatures that underpin the analysis described in this 
dissertation. First, it examines socio-legal theory as one precursor for the development 
of legal geography scholarship. Second, it discusses the legal geographies literature, 
particularly in relation to property and place. Third, it analysis theories of property. 
Finally, it reviews the literatures of place attachment and lay knowledge, illustrating 
how these lines of inquiry can inform broader academic scholarship in both climate 
change adaptation and in legal geography. Importantly, the chapter sets out the concept 
of the ‘coastal lawscape’, focusing on lawscape as the frame that synthesises the 
empirical contributions of this dissertation to better understand coastal climate change 
adaptation. 
Chapter 3 details the multiple research design methods and processes employed in the 
dissertation. It provides the rationale for each, their alignment to the research 
questions, and the mode of their deployment. Following this, each method is discussed 
in detail. The data includes qualitative and quantitative data obtained via semi-
structured one-on-one interviews and a residents’ survey, respectively; textual analysis 
of legal, policy and parliamentary submission documents; ethnographic data, as 
recorded in a field diary. Chapter 3 also provides a detailed description of each of the 
localities to situate the site-specific research framework including their topographical, 
geographical, and demographic characteristics and their climate-related risks. 
Chapter 4 discusses the intricacies of land use planning statute and case law, focusing 
on coastal management law and reforms. To position this analysis, the chapter 
commences by detailing the Australian policy context of coastal climate change 
adaptation. It then provides an analysis of planning law mechanisms, as they existed 
at the time of the fieldwork for this study. Following this is an analysis of the coastal 
law reform that was underway at the time of this research (my fieldwork took place in 
2010–2012; a series of reforms during 2010–2016). The analysis here demonstrates 
the social and political complexities associated with legal dimensions of coastal 
management. This is complemented with a discussion of rolling easements, a potential 
additional law reform option that may better balance the multiple competing interests 
in the coast. 
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Chapter 5 analyses the responses of the state, insurance industry, and the local councils 
of the chosen localities to coastal risk and climate change. It commences with a 
discussion on legal liability, including statutory protections, and a systematic analysis 
of Productivity Commission submissions on the Barriers to Effective Climate Change 
Adaptation inquiry as they relate to perspectives on legal liability and the prioritisation 
of private property interests. Following this, the chapter details the different land use 
planning approaches taken by each of the councils in the chosen localities to climate 
change adaptation and to sea level rise. It discusses in depth each council’s reliance on 
legal advice that helps to shape policy outcomes. It details throughout the influence of 
legal liability perceptions on decision-making. The chapter offers insights as to why 
different adaptation responses arose within each of the local councils, and concludes 
with reflections on the role of private property discourses for coastal climate change 
adaptation. 
Chapter 6 is concerned with two core arguments. First, it explores potential barriers to 
climate change adaptation by examining participants’ values associated with cultural 
ideas of property and property rights. Second, it explores the ways in which the 
materiality of the coast contributes to residents’ perceptions of climate change and law, 
how residents connect these abstract concepts to their lived experiences in the chosen 
localities, and what the consequences of this might be for coastal climate change 
adaptation. The chapter illustrates how residents engage with property, with place, and 
with climate change. The chapter argues that the varying ways residents interact with 
their property and place influences their receptiveness to climate change adaptation 
policies. 
Chapter 7, the concluding chapter, argues that the framework of a coastal lawscape 
provides a series of findings that offers benefits to practitioners and to academic 
scholarship. The coastal lawscape demonstrates that the role of law for coastal climate 
change adaptation is complicated by a range of themes arising from the empirical 
fieldwork. This includes interpretations of law, fears of legal liability, the ways in 
which institutions prioritise private property rights, cultural understandings of 
property, individual ways of knowing place, and perceptions of climate change. 
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Chapter 2. Methodology and Literature Review 
Responding to the challenge of coastal climate change requires thinking across spatial 
and temporal scales.1 Even within the limited geographical area examined by this 
dissertation (which treats only waterfront residential property within one kilometre of 
the coastline in two specific locations), the challenges of coastal climate change 
adaptation are extremely complex and interdependent. These challenges occur in part 
because local climate change adaptation strategies are implemented using different 
interpretations of policies and laws, and in part because they are shaped by 
relationships between key actors, as well as local cultural understandings of property, 
of climate change itself and of the material environment. Despite these challenges, 
coastal climate change adaptation remains critical.2 
Using the lens of legal geography, this chapter offers a localised, nuanced approach to 
adaptation strategies that also attends to the legal and cultural notions of property, as 
follows. First, the chapter sets out the methodological approach of the dissertation as 
within a combined socio-legal and critical geography approach. Second, the chapter 
then drills down into a literature review within which key terms are defined and key 
theoretical lenses are explained and expanded upon. This includes attention to the term 
‘lawscape’, followed by a review of theory relevant to property (i.e., as law, as a 
cultural construct and as a regulatory institution), a discussion of the term materiality 
and, finally, pertinent place, place attachment and lay knowledges literature. 
																																																						
1 W Neil Adger, Nigel W Arnell and Emma L Tompkins, ‘Successful Adaptation to Climate Change 
Across Scales’ (2005) 15(2) Global Environmental Change 77; Arun Agrawal, ‘Local Institutions and 
Climate Change’ in Robin Mearns and Andrew Norton (eds), Social Dimensions of Climate Change: 
Equity and Vulnerability in a Warming World (The World Bank, 2010); Bruce Thom, ‘Geography, 
Planning and the Law: A Coastal Perspective’ (2004) 35(1) Australian Geographer 3; Bruce Thom, 
‘Redesigning Our Coast: Using Law and Policy to Face the Challenges Ahead’ (Paper presented at the 
New South Wales Coastal Conference, Batemans Bay, 10–12 November 2010). 
2 Early adaptation literature taxonomised adaptation strategies, viewing them as either autonomous or 
planned, and as either reactive or anticipatory. See Jonathan Verschuuren, ‘Introduction’ in Jonathan 
Verschuuren (ed), Research Handbook on Climate Change Adaptation Law (Edward Elgar, 2013) 6; 
Simon Fankhauser, Joel B Smith and Richard S J Tol, ‘Weathering Climate Change: Some Simple 
Rules to Guide Adaptation Decisions’ (1999) 30(1) Ecological Economics 67. See also Barry Smit et 
al, ‘An Anatomy of Adaptation to Climate Change and Variability’ (2000) 45 Climatic Change 223. 
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2.1. Methodological Approach 
Legal geography is underpinned by two key theoretical categories: socio-legal and 
critical geography. It is a sub-field noted for its ‘interdisciplinary potentials’3. 
Historically, legal theorists traditionally drew from two dominant fields of inquiry: 
natural law, viewed as a form of morality, and positivist law, viewed as a rational, 
objective, external entity.4 In recent decades, a third field has emerged and gained 
significant momentum: socio-legal theory.5 Epistemologically, socio-legal theory 
draws from the social sciences and attempts to unravel the ontologies behind its ‘social 
view of the nature of law’.6 It aims to ‘transcend beyond the boundaries of established 
disciplines such as law, sociology, political science or anthropology’.7 According to 
Cownie and Bradney,8 socio-legal scholarship can draw from sociological, 
geographical, feminist, Marxist or historical perspectives in forming its analyses.9 
These various approaches underscore the multiple and complex intersections that arise 
in the performance of law.  
Legal scholars have been drawn to socio-legal studies as a way to enrich the context 
of jurisprudence, incorporating discourse analysis, cultural studies, race, gender, 
materiality, feminism and affect into legal analysis.10 Similarly, social scientists have 
realised that social outcomes are affected by specific legal interpretations, legal 
institutions and key actors including those specific to law as an institution (e.g., 
judges).11 Banaker and Travers’ 2005 collection of socio-legal scholarship 
demonstrates that socio-legal scholars do more than just examine law in context or 
examine the context of law.12 Nowadays, socio-legal research concerns itself with 
complex legal analysis of legal documents, processes and institutions, and of how they 
																																																						
3 Irus Braverman, Nicholas Blomley and Alexandre Kedar (eds), The Expanding Spaces of Law: A 
Timely Legal Geography (Stanford Law Books, 2014) 120. 
4 Kenneth Einar Himma (ed), The Nature of Law: Philosophical Issues in Conceptual Jurisprudence 
and Legal Theory (Foundation Press, 2011). See also Michel Foucault, Discipline and Punish 
(Pantheon Books, 1977); Michel Foucault, The Archaeology of Knowledge (Tavistock, 1972). 
5 Brian Z Tamanaha, ‘The Third Pillar of Jurisprudence: Social Legal Theory’ (2013) 56(6) William 
and Mary Law Review 2235. 
6 Ibid 2238. 
7 Reza Banakar and Max Travers (eds), Theory and Method in Socio-Legal Research (Hart, 2005) xii. 
8 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies: A Challenge to the Doctrinal Approach’ 
in Dawn Watkins and Mandy Burton (eds), Research Methods in Law (Routledge, 2013) 35. 
9 Ibid. 
10 Ibid. 
11 See Braverman, Blomey and Kedar, above n 3. 
12 Banaker and Travers, above n 7. 
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relate to social, political and cultural lived experiences. It is very often influenced by 
critical theory.13 
Two influential scholars inform the theoretical orientation and mixed-methods 
research design of this dissertation. First is the work of socio-legal and critical legal 
scholar Eve Darian-Smith.14 As she observes in her book Bridging Divides: The 
Channel Tunnel and English Legal Identity in the New Europe,15 ‘the credibility of 
law depends upon its capacity to be universally applicable across social and 
geographical divisions’.16 Darian-Smith argues that a narrow legal approach to 
understanding law’s social outcomes neglects the relational and material intersections 
between socio-legality and place(s). Her ethnographic approach to socio-legal analysis 
provides a complex narrative that links legal identity, territory, power and boundaries 
with United Kingdom (UK) politics and legal processes. She dismantles ideas around 
the so-called objective uniformity of law, detailing intersections between local social 
norms and the reproduction of legal rights and actors’ resulting behavioural responses. 
Darian-Smith intertwines social science methodologies with legal analysis, combining 
the Foucauldian philosophical tradition with ethnographic empirical undertakings and 
specialist legal document analysis, treating law ‘as meaningful social practices that 
become visible and tangible in everyday life’.17 
Second is scholarship of geographer Bent Flyvbjerg, who provides a distinctive 
approach to analysing the exercise of power by state actors and institutions. One of his 
cornerstone texts, Rationality and Power,18 unravels how local authorities such as land 
use and development planners exercise power in their day-to-day decision-making. 
His analysis uses as a case study of the planning and development of a bus station in 
the township of Aalborg, Denmark. His analysis illustrates the multiple and complex 
intersections of the exercise of power in a single development project. He claims that 
local government staff rationalise the exercise of their power in various ways—and 
that ultimately it is an inherently political process. He also shows that these actors 
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ignore or suppress knowledge that does not serve their desired outcome(s).19 The 
exercise of authority and power in making these decisions can be inherently connected 
to and dependent upon social, political and cultural factors. Following Foucault, 
Flyvbjerg argues that while the decision-making frameworks offered by the planning 
system provide an image of objectivity, the processes of enacting and implementing 
these frameworks is neither rational or objective.20 According to Flyvbjerg, this 
illusion of objectivity actively avoids ‘power relations evolving into antagonistic 
confrontations’.21 Therefore, Flyvbjerg’s approach focuses on what is done, rather than 
idealistic notions about what ought to be or could be done. The interpretations of law 
and policy thus serve as common frames of reference in support of key actors’ 
rationalisations of their exercise of power. 
Thinking about this influential scholarship in the context of place, landscapes 
themselves embody ‘particular logics of order and authority that represent the places 
and spaces in which people live, but that are not necessarily state-bound’.22 In its close 
examination of two places, this dissertation provides the localised and nuanced 
research required for scholarship on complex issues such as climate change adaptation. 
Although the attempts of land use planning to govern the current and future use of the 
coast may attempt to claim a basis in the ‘logics of order’, the ways that land use 
planning law is interpreted and enacted show that we must consider ‘treating landscape 
as a form of governmentality’, and expand our thinking about ‘what constitutes the 
realms of law’.23 Given the importance of the human experience of place and of 
climate change risk—that ‘in order to understand attachment to a specific place, one 
must first identify its meaning’24—ethnography is an important method of inquiry, 
‘undertaken collaboratively with multiple stakeholders to understand how global 
processes are articulated in local contexts’.25 The scholarship of both Darian-Smith 
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and Flyvbjerg are authoritative examples of ‘contextual, dynamic, reflexive’26 
research approaches and outcomes, positing the relationship of law and policy with the 
social in distinct and meaningful ways. Their respective ideas and approaches to 
reflexive and grounded research, and their novel ways of engaging with key actors in 
case study research, underpin the theoretical and methodological design of this 
dissertation. 
2.2. Literature Review: Legal Geography 
Following the socio-legal ethnographer John Flood,27 this dissertation treats law as 
inherently social, cultural and political. Legal geography, as the key theoretical lens, 
represents the convergence of a number of research fields including socio-legal 
studies, critical theory, geography and anthropology. All these fields treat law in 
relation to material things and examine the co-constituted spatial and temporal effects 
of law on place (and vice versa).28 Therefore, legal geography offers a framework 
through which to explore everyday lived experiences of coastal climate change. It 
deconstructs the idea that law can be understood in isolation from its material environs 
and, instead, links it directly. Legal geography acknowledges that a singular focus on 
law or on geography is inherently problematic: 
the manifestation of law as a manifestation of the broader social context is one that 
loses sight of the particular ways in which legal actors (however defined) think and 
act. Law is obviously social and political; but it is not society and politics.29 
Legal geographer Nicholas Blomley argues that law is a performance. The success or 
otherwise of this performance relies on the relations between and among specific 
actors and law.30 Blomley argues that law works via these relations: ‘only certain 
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performances are successful, to the extent that they are able to hook themselves up to 
other entities through complex situational and reiterative enactments’.31 Law’s success 
is, therefore, inextricable from the social, political and cultural context over which its 
enactments attempt to exert power and control through the guise of objectivity. 
Blomley refers to this process as ‘bracketing’. Bracketing enables ‘the law’ (an 
abstraction) to influence a ‘set of relations, specifically legally consequential’ 
relations.32 Thus, bracketing describes how particular relationships manifest as and 
when law demands. It is a version of bracketing that has until now set legal analysis 
beyond the purview of social or cultural subjectivities associated with the performance 
and enactment of law.33 This dissertation (like other socio-legal work and legal 
geographic work) attempts to ‘unbracket’ legal analysis, especially the analysis of 
planning law in the context of climate change adaptation. It assumes that law orders 
social relations and social context(s) influence law.34 
Blomley points out that law sometimes ‘brackets’ itself away from context—messy 
situations with things whose entanglements could undermine the (so-called) 
objectivity of law. In fact, as Blomley notes, ‘Law in its more formal manifestations 
would seem to be heavily invested in the process of disentanglement’.35 That is, law 
aims to be viewed as operating abstractly, objectively and universally—separately 
from the context in which it operates. Blomley considers that this attempt to bracket 
law ‘does not describe an external reality’,36 although ‘law is particularly invested in 
producing clarity, legibility and certainty through the drawing of distinctions. Law’s 
“nomos”, after all, derives from “nemo” to separate, divide and distribute’.37 Law 
attempts to enact its nomos, and sometimes succeeds, but it fails in its attempts to 
separate itself from the context in which it operates. This is because law, space and 
place are continually remade during the performance of law.38 By unbracketing law 
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from idealised notions of objectivity, we can see the significance of material and 
relational landscapes and, by analysing law in context, begin to understand socialised 
property relations39 as underpinned by law, spatiality and sociality. Blomley 
challenges us to consider other modalities of property, including the diverse 
landscapes in which property is enacted, to better reflect on the placelessness that 
results from ‘encouraging the bounding of property into spaces’.40 
Legal geography scholarship has increasingly focused on a relational ontology of law 
and space:41 ‘legal practice serves to produce space … [and] … is shaped by socio-
spatial context’,42 shedding light on the reciprocities between space and law.43 This 
relational view of law and space shows how abstract ideas (including law) are 
connected to material things.44 It makes visible material environments, as well as 
people, place(s), institution(s) and their intertwined relationships.45 Recent important 
contributions to legal geography are focused on place perceptions,46 place making47 
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and place specificity.48 This work responds to the demand that legal geography 
develop a deeper understanding of ‘place-based knowledge [that forms] law’s basis’49 
and, following Layard and Milling, accepts that scholarly framings of place are 
relational, made and continually remade by law.50 This body of work makes important 
contributions to place-focused approaches to climate adaptation.51 
A place-based theoretical framing like that advocated by scholars such as Nicole 
Graham and Nicholas Blomley is critical for climate change adaptation scholarship.52 
So, too, is the recognition of how social ordering operates in multiple layers, and in 
‘the places and spaces in which people live’, as in the socio-legal scholarship of Eve 
Darian-Smith: 
Landscape, in other words, embodies particular logics of order and authority that 
represent the places and spaces in which people live, but that are not necessarily state-
bound. Treating landscape as a form of governmentality opens up our thinking about 
what constitutes the realms of law. It suggests a need to move beyond explicit legal 
change, accounted for in the more obvious arenas of courtrooms, parliament, legislation, 
and the legal profession, and focus on the aesthetics of law. By this I mean the ways in 
which law is intimately connected to visual, sensual, and textural phenomena, and hence 
the need to explore how an aesthetic redefinition of people’s view of their material, 
symbolic, and metaphoric landscapes influence how they experience the powers that 
order specific territories …53 
According to Bennett and Layard, local subjectivities also serve a specific purpose in 
legal geography scholarship: 
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the best route to explicate the grounded, embodied effects of law in the constitution of 
the world and to challenge the impression that law aspires to dematerialisation, that it 
seeks to marginalise specificity (i.e., local distinctiveness) and that law seeks to erase 
spatiality, or indeed, ever could.54 
This relational view examines law as shaping and shaped by place and people—law 
and place are not separate objects, but are co-constructed.55 Graham’s scholarship 
seeks to return to property (law) a sense of place by drawing attention to the 
relationship between people and place and between nature and culture. This 
dissertation extends the frameworks of law, place and property offered by Blomley, 
Graham and Darian-Smith, by applying them to property as a regulatory institution 
and to cultural discourses of property in the context of climate change56 and by 
illustrating how a network of key coastal actors influence climate change adaptation.57 
2.2.1. Lawscape: linking place and law 
The term ‘landscape’ usually evokes visual perceptions of physical places. As a central 
theme for cultural geographers, landscape is a way of seeing and observing material 
and cultural and ‘tensions’, often empirically described with visual metaphor.58 The 
Macquarie Dictionary defines land as ‘the exposed part of the earth’s surface, as 
distinguished from the submerged part,’59 and landscape as ‘a view or prospect of rural 
scenery, more or less extensive, such as is comprehended within the scope or range of 
vision from a single point of view.’60 The Macquarie Dictionary also defines law as 
‘the principles and regulations emanating from a government and applicable to a 
people, whether in the form of legislation or of custom and policies recognised and 
enforced by judicial decision.’61 A lawscape offers a wide lens by linking ‘law’ with 
‘scape’. Graham uses ‘lawscape’ to connect Anglocentric abstract principles of 
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property law with the physical material landscape.62 Her influential text Lawscape: 
Property, Environment, Law teases apart ‘the paradigmatic components and 
consequences of legal definitions of property in order to evaluate how they inform and 
are informed by relationships between people and place’.63 Graham (like Blomley) 
argues for a shift away from an abstract, theoretical and dephysicalised (i.e., separate 
from place) conceptualisation of property—one that sees property as a bundle of rights 
that ‘describes, prescribes and explains unsustainable people–place relations’.64 The 
notion of a lawscape as defined by Graham nudges us to think of place relationally,65 
a two-way connection that is ongoing and reciprocal. The linkage of abstract law to 
material place: 
contends that the agency of property law in anthropogenic environmental change must 
be acknowledged and included in the endeavour to better adapt cultural and economic 
practices to the actual capacities and limits of the physical world in which it operates 
and on which it ultimately depends.66 
In linking Graham’s notion of lawscape to the coast, this dissertation follows her logic 
and focusses beyond property law to include property as a regulatory institution and 
cultural discourses of property. Graham’s Lawscape treatise is as follows: 
Adaptation is necessarily a process of becoming local. Presently, modern property law 
is part of a process not of being or becoming, but of having. Things are had, not for their 
particularity, but for their general value in a global sense. Where adaptation requires 
connection with all things at a local level, property law disconnects people from 
‘everything else’. Therefore, the question is not whether environmental change is 
natural or anthropogenic, as if humans were not part of nature; neither is the question 
whether some cultural groups have a better entitlement to the land. The question is to 
what extent we recognise that our economy or ecology is historically and geographically 
specific and, then, to what extent and for how long it can endure in a different time and 
place. The question of place in property law is thus disruptive.67 (emphasis in original) 
																																																						
62 Graham, above n 28. Other uses of lawscape include the scholarship by Andreas Philippopuolos-
Mihalopoulos, who argued that as a ‘single multiplicity’, the word lawscape is the flowing together of 
legal and spatial spheres. See for example, Andreas Philippopuolos-Mihalopoulos, ‘Introduction’ in 
Andreas Philippopuolos-Mihalopoulos (ed), Law and the City (Routledge, 2007) 1. However, 
Lawscape embodies more than a law and space co-constitutivity; it calls attention to the landscape in 
focusing on the inherent localised qualities and subjectivities of specific physical places, as argued by 
Graham in her PhD dissertation published in 2003 (‘Lawscape: Paradigm and Place in Australian 
Property Law’, University of Sydney). 
63 Graham, above n 28, 206. 
64 Graham, above n 28, 5. 
65 Amin, above n 44. 
66 Graham, above n 28, preface. 
67 Ibid 205–6. 
26 
Legal boundaries, including those prescribed by property law, are determinants of 
physical space.68 They are also determinants of the rights associated with property as 
underpinned by property law.69 Both boundaries and rights can be infringed upon by 
land use planning law. This can be met with vociferous resistance. Using the concept 
of the lawscape brings attention to the relational nature of law to its boundaries and 
provides a foundation through which the actions of key coastal actors illustrate these 
relationships. 
2.2.2. Property theory 
The concept of property links to both boundaries and rights, with both a common way 
to treat ‘property’. In this dissertation, a tripartite approach to defining property can 
usefully map how various elements of property interact and overlap. In the subsections 
that follow, property is defined as a concept at law, as a regulatory institution and as a 
cultural discourse. These definitions have woven their way into legal constructs and 
raise normative questions about the form property should take: ‘the idea of property is 
rich with meaning and power’,70 and at its core, socially constructed.71 Nicholas 
Blomley’s Anglocentric scholarship on property calls for the ideology of ‘property [to] 
be taken seriously’ and for an examination of the ‘much more interesting and 
complicated realities of property’72 including property’s ability to co-determine social 
outcomes.73 Accordingly, framing how the term ‘property’ is used in this dissertation, 
and the underpinning accompanying theory, is the task of this subsection. 
The term ‘property’ is often, although not always, underpinned with a legal 
construction: ‘a category of legal doctrines concerned with allocating rights to material 
resources’.74 A theory of property can therefore provide ‘a normative justification for 
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the allocation of those rights in a particular way’.75 Property regimes also provide 
‘regulatory mechanisms’ that are deeply entrenched in human society, because they 
govern the distributions of real and abstract property (e.g., land title deeds or property 
in the form of intellectual property).76 Indeed, a ‘system of property’ promotes and 
protects these interests. Western systems of property have traditionally prioritised 
human interest and benefit in property rights. 
The legal system upholds individual property rights such as rights of access, enjoyment 
and exclusion through various legal instruments including statute and common law.77 
The notion of property as a concept at law is at the heart of libertarianism, a theory 
that explains the trading of property rights as a commodity. Libertarianism holds that 
property, which acts as a regulatory institution supported by law, assigns freedoms and 
values to property and, by extension, assigns rights to the owner of that property. These 
rights are created by law and are linked both to the economy of tangible property and 
to the abstract rights attached to tangible property.78 ‘Free market’ arguments about 
property share a grounding in libertarian property theory, which combines Lockean 
property theory with principles of utilitarianism. Locke theorises that there are three 
conditions for private property to exist: 1) the state of nature, 2) the introduction of 
money (which facilitates the possession of property) and 3) the formation of 
governments that regulate property rights.79 Under Locke’s original approach to 
property, government was thought to serve individualised property, whereas modern 
Lockean theories of property consider that individual property (and any associated 
rights) is protected irrespective of government.80 The utilitarian approach to property 
demands that property has positive utility and that the institutions that govern property 
maximise this utility. 
Recent analysis of libertarian property theory leaves the door open for government to 
regulate property.81 The ways in which government may rely on ‘the market’ and on 
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ideas of property in relation to climate change82 to develop climate change policy or 
legislative change are an important feature of a coastal lawscape, where libertarian 
property ideologies have a role in shaping current attitudes towards property and the 
way in which government regulates or does not regulate matters that impact on 
property. Exploring this provides important insights into why climate change 
adaptation faces a significant barrier in individual property rights83 that are deeply 
entrenched in individualistic, economically based, free market ideas of property84 and 
are advanced and protected by legal institutions including government(s). 
According to Graham, individual property rights emerged with the enclosure of 
common lands. Enclosure initiated the present-day people–place relationships (or lack 
thereof) to land (i.e., the ownership of land and control over the use permitted on the 
land). Property rights (whether enabled by law, regulatory institutions or cultural 
discourses) enable humans to seek to improve, master, develop or otherwise control 
the natural landscape. Dephysicalised (separate from place) property exists over the 
natural landscape, not in harmony with it, despite an often reliance on the physical 
land in contributing positive features to the property in question.85 Dephysicalisation 
occurs when real material land is separated from ideas of property, for example, rights 
and financial value. Hence, control over the material landscape is enacted through the 
abstraction and use of property. 
In setting up her analysis of lawscape, Graham draws attention to the 1997 Australian 
movie The Castle to illustrate the ‘paradigm of placelessness’ and the social habit of 
treating places as ‘something separable and ‘other’ to human subjectivity’.86 The 
Castle is a film about the Kerrigan family, an Australian family whose home is their 
primary asset. Daryl, his wife and his three adult children resist the attempts of the 
government to acquire the Kerrigan home, along with their neighbours’ properties, to 
extend the neighbouring airport. Daryl argues that ‘it’s not just a house, it’s a home’. 
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He takes his legal case all the way to the High Court of Australia with the help of a 
local conveyancing lawyer. The value of Daryl’s property is connected to his 
conceptualisation of place, the Anglocentric legal system that seeks to take his 
property from him (specifically, the Australian Constitution and its compulsory 
acquisition provisions). Daryl says, ‘I don’t want to be compensated. You can’t buy 
what I’ve got’ and ‘I’m really starting to understand how the Aboriginals feel. This 
house is their land, it holds their memories, the land is their story. It’s everything. You 
can’t just pick it up and plonk it down somewhere else’. Graham claims that Daryl’s 
legal battle, though fictitious, is the epitome of the modern law of property in Australia, 
by which property rights cannot be alienated without just compensation to the rights 
holder, but are almost always alienated from place. Throughout the movie, Daryl’s 
character draws attention to the idea of property as inextricable from place.87 Graham 
argues: 
Daryl’s placed sense of property undermines the abstractedness of dephysicalised law. 
He makes the law seem artificial or fictitious. Thinking like a lawyer requires a 
suspension of belief in physical reality, a denial of experience. The law facilitates a 
culture of property articulated in terms of symbols, certificates of title, conflicting 
interests rather than places, homes and belongings. Living in a world of modern 
property relations involves an acceptance that the real is unreal, that places are spaces 
and that networks of complex relationships are commodifiable environmental products. 
To deny this sensibility, as the Kerrigan family does, is radical.88 
Thinking like a property lawyer requires the thinking of property in terms of the 
abstract rights or obligations the law imposes over a particular property item (e.g., 
land, a patent, or a gift, among other things) to the neglect of ‘networks of complex 
relationships’. Graham’s scholarship is radical in that it challenges the centrality of 
‘property to law’. Graham demonstrates this centrality by showing that leading case 
law is always ‘defined from the perspective of private proprietors’.89 
This dissertation follows Graham by unpacking everyday enactments of property 
rights on the Australian coast as critical aspects of the coastal lawscape because 
climate change regulation and policy rest upon libertarian foundations. These 
foundations further the ‘free market’ agenda that underpins many climate change 
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governance and regulatory responses.90 However, climate change brings with it the 
opportunity to redefine risk91 and to rekindle a post-capitalist knowledge of, and 
intimacy with, land. Graham’s account of the dephysicalisation of property—of 
property’s separateness from place—is central to this possibility. Therefore, climate 
change offers an opportunity to reimagine private property, deprioritising dominant 
property discourses and centring the materiality of the landscape. This is important 
because what is needed in the face of climate change is a more connected or 
harmonious way of living with the landscape. 
2.2.3. Materiality 
The materiality of the Australian coast comprises a number of factors: physical spaces 
such as the beach and the buildings on it (both public and private), as well as several 
social factors including relationships between different people with an interest in the 
coastline. These include private homeowners, the public (including visitors to the 
beach), local councils (who are a key influence on the materiality of the coastline, as 
land planning law shapes the physical space of the coast), the state and the private 
sector (including insurers, whose influence on market-based ideas of climate change 
adaptation cannot be ignored). Central to this relational view of the coastline is the 
way in which ‘everyday’ or lived experiences are co-constructed in place(s), and often 
in relation to the physical environment and qualities of that place. This position does 
not relegate the material to the background, but recognises the physical, material 
environment as an important—ideally central—consideration.92 Relationality within 
space, and the relationship of space to materiality, are described by Anderson and 
Wylie as connections between things (human and non-human) that intersect and 
contribute to particular knowledge, at a particular scale, at a particular point in time.93 
The relationship(s) between things and actors enable an understanding of space (a 
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context for place specificity) as a ‘process in process’.94 Thus, space is a series of 
networks between actors and things and these relationships are performed in a variety 
of influential contexts.95 For the Australian coast, a complicated set of legal and social 
relations are demonstrated through the complexities of public and private property 
interests that are juxtaposed in quite contentious ways in the coastal landscape,96 
further complicated by cultural attachments.97 Recognising this may shift social values 
at risk from sea level rise, forcing alternate meanings to be attached to the coastline.98 
Place as a construct includes location, physical structure, meanings and interpretations, 
comprising ‘particular constellations of material things that occupy a particular 
segment of space and have meanings attached to them’.99 Bartel and Graham100 show 
that place is often used only to refer to the physical landscape, or a territory101 or a 
resource on which rights are distributed over and across. But other ways of knowing 
place (such as through climate) add additional nuance. Understanding people–place 
relationality can uncover creative ways of exploring reciprocities between law, 
geography and climate change.102 
2.2.4. Place, place attachment and lay knowledge 
Appropriate attention to the value of place is critical for climate adaptation policy.103 
In 2010, human-centric values were identified as central to ‘investigations into the 
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social impacts of climate change’.104 People with a strong attachment to place are 
unlikely to leave at-risk locations because they have social and emotional ties with the 
community.105 Further, place attachment influences understandings or perceptions of 
climate change risk.106 Interpretations of risk are informed and remade according to, 
and within, social systems including law.107 This is especially true for climate change 
risk, an issue that has been strongly politicised, contributing to the perpetuation of 
barriers to coastal climate change adaptation.108 Castree argues for constant 
reconsiderations of place-based habitualities in the context of the Anthropocene.109 
Such reconsiderations must include identification of both material and non-material 
aspects of liveability in a climate-adapted future.110 In addition, they ought to take into 
account the importance of localised, place-specific contexts and the role of urban land 
use planning, for future adaptation.111 
Historically, place-attachment scholarship has explored binaries such as people–place, 
space–place and nature–place in analyses of humans’ relations to their environment, 
framed as a ‘construct of experience, a creation of thought and feeling’.112 Recent 
scholarship has moved away from the dominant psychological framings of place 
attachment that viewed place attachment as a cognitive behaviour or emotional 
response to a particular object of attachment.113 The leading text on place attachment 
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is by Altman and Low,114 with recent significant contributions to climate change 
literature made by Patrick Devine-Wright and colleagues.115 Geographers had already 
noted the importance of differentiating between space and place and had begun 
examining how meaning is made in place.116 Moving away from binaries and towards 
more complex ways of understanding our material surrounds, geography scholarship 
concerned with place began to link place-attachment scholarship with social 
constructivist approaches to social research.117 This dissertation follows a similar path 
away from cognitive analysis of place attachment, to instead examine meaning-making 
in place under the broad place-attachment framework, following the work of Maria 
Lewicka. 
Lewicka’s detailed review of place attachment (which uses a place/place 
attachment/place identity framing) draws attention to the importance of the scale of 
place and recognises how social and physical constructs of place help to create 
meaningful places.118 Lewicka’s review of place attachment identifies home as a 
predominant and well-researched ‘place’ that is tied up in notions of identity and a 
sense of community.119 More recent approaches to place that use place-based framing 
to examine climate adaptation include the work of Adger et al., who observe that: 
adaptation as a social process requires increased attention to the meaning of climate 
change, including the opportunities created, and the ways it can influence community 
and identity … there is considerable evidence that climate change poses risks and threats 
to values and cultural expressions that matter to individuals and communities, and that 
their capacity to adapt will be profoundly shaped by these risks.120 
Adger et al. continue, stating ‘climate change can directly challenge traditional or 
established identities’,121 influencing cultural understanding of risk. Acknowledging 
this helps to bridge the gap between climate change policy and implementation. 
Climate change poses risks and threats to values and cultural expressions that matter 
to communities and these risks affect communities’ capacity to adapt to a changing 
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climate.122 This requires a consideration of ‘what climate means for people and places 
and the relationships between people and places over time’. 123 All risk, but especially 
climate change risk, may be uncertain and new—something not previously 
experienced by humans. The impacts of climate change risk on the material 
environment and on dominant property paradigms will change nature, society and 
meanings of property.124 
Place attachment has been recognised as relevant for effective climate change 
mitigation and adaptation strategies.125 As geographers have shown, place attachment 
is connected to cultural understandings of climate change and effective adaptation 
strategies, particularly because climate change is a global phenomenon being 
experienced on a local scale.126 These considerations are important for a contested 
space such as the Australian coast.127 Climate change policy should take into account 
the importance of place, as Bartel et al. argue ‘by situating law in space, that is, within 
its physical conditions and limits’.128 
More recently, Bartel and Graham have explored place attachment and the place-based 
‘vernacular knowledge’ held by farmers in rural Australia in the context of biodiversity 
legislation.129 They confirm that ‘legal and cultural discourses [of property] are 
unconcerned with the specific aspects of various particular places’,130 and they 
describe the attempt of law to fetter the property rights of farmers, for whom a primary 
purpose of land use is the production of profit. As such, ways of knowing land and 
climate can result in place attachment. Bartel and Graham argue that ‘establishing 
common ground between property rights and place-protective behaviours may be a 
critical first step’131 in resolving conflicts in how broad national or sub-national laws 
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are applied to particular places. This can also apply to coastal communities,132 because 
place attachment can have a range of consequences for adaptation policy.	
Brace and Geoghegan’s framing of ‘lay knowledges’ around climate change sheds 
light on how local unofficial knowledges can influence the evolution of people–place 
relationships.133 According to Brace and Geoghegan, understandings of climate 
change, which is ‘simultaneously a reality, an agenda, a problem, and a context’, are 
crucial; climate change is a ‘thing to be explained’,134 one that allows ‘different ways 
of knowing to play a legitimate part in framing a relationship with landscape’.135 
Recognising the ‘dearth of engagement with critical and cultural theories which bring 
a different sort of interpretive leverage’136 to climate change, Brace and Geoghegan 
state that putting landscape, temporality and lay knowledge at the centre of inquiry 
into climate change offers scholars: 
an opportunity to explore how individuals and communities understand climate and the 
ways it might change in the context of local landscapes and environmental challenges, 
researched as a lived experience with a unique set of geographies, lay knowledges, and 
participative practices.137 
Climate, then, may be understood as ‘an imaginative idea … constructed and endowed 
with meaning and value through cultural activity’.138 Climate discourse shifts across 
geographical, hierarchical and temporal scales and this can cause complications.139 
However, a focus on ‘the familiar landscapes of everyday life’140 provides 
opportunities to explore key actors’ perceptions of climate, the landscape and how 
both relate to place. 
This dissertation’s articulation of a coastal ‘lawscape’ responds in part to Brace and 
Geoghegan’s assertion that ‘climate and the ways it might change … need to be 
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discussed in a relational context: a “mingling” of place, personal history, daily life, 
culture and values’.141 Landscape, they argue, organises temporality and spatiality via 
‘subtle real and imagined past, present and future changes in the configuration of land 
and weather which will become identified as the artefacts of climate change ...’142 
Brace and Geoghegan143 link these everyday practices to place, arguing that the 
landscape is the crucial context from which lay knowledge about climate change may 
emerge. Thus, it is important to connect localised lay knowledge to perceptions of 
climate, landscape and place in the context of coastal climate change adaptation.144 
2.3. Conclusion 
This chapter has provided the theoretical framing for the dissertation. It has argued 
that illustrating the relationship between key actors, property as law, a regulatory 
institution and as cultural discourse, and perceptions of place and climate change is 
critical for coastal climate change adaptation. It builds on existing constructivist 
approaches to adaptation research145 and engages directly with Graham’s articulation 
of lawscape146 to illustrate a coastal lawscape as one way of framing that relationship. 
In doing so, the dissertation examines the influence of planning law on connected 
cultural discourses of property. 
This dissertation expands on the scope of Graham’s lawscape and on the approaches 
of Darian-Smith and Flyvbjerg in the following key ways. First, it applies Graham’s 
central argument, redefining ‘relationships between people and place’ to enable 
adaptation,147 to a specific material and geographical context: the New South Wales 
coast. Second, it contributes to this literature a ‘coastal lawscape’ that accounts for the 
politics that draw their power in part from property as a commodity in the market. This 
dissertation especially explores how a broad range of key coastal actors (including 
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governments and the insurance sector) use potential consequences to property as 
discourse to motivate or to deter climate change adaptation policy, a project with clear 
application to climate change adaptation reform. Third, it explores facets of place with 
specific reference to perceptions of climate change and of the material coastal 
environment to illustrate the interconnectedness between property and place. 
The dissertation uncovers local responses to law and policy, demonstrating the diverse 
ways in which power is enacted. These enactments influence, and are influenced by, 
the dynamic coastal landscape—the materiality of the coast itself. Having 
systematically laid out the theoretical framework in this chapter, the dissertation next 
turns to a detailed description of the research design.
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Chapter 3. Research Design 
Interdisciplinary research, critical to address climate change adaptation,1 requires the 
reconciling of different disciplinary frameworks. Scholars working in climate change 
recognise that interdisciplinary scholarship can see some overlap between 
methodological lines of enquiry.2 Interdisciplinary approaches to research however 
provide a ‘more differentiated set of analytical approaches [and] enables a more 
differentiated approach to climate policy making’.3 In light of this, this dissertation 
applies a range of legal and social science research methods to the empirical fieldwork. 
This approach recognises the importance and value of scientific research method 
informing legal research, and the value that legal training can bring to social research 
methods.4 
Six central methods are utilised. Each of the methods map onto specific aspects of the 
dissertation. A synopsis of the corresponding rationale for each method is provided in 
Section 3.1, as are characteristics of the range of empirical data used to support the 
dissertation. Sections 3.2 to 3.6 discuss in detail the specifics of how and why each 
method was used. Following this, Section 3.7 provides an overview of the physical 
and social geography of the two selected case studies. It details the rationale for the 
case study selection, the structure of local government, specific characteristics of each 
locality, their histories with flood risk and the suburbs within each locality where 
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fieldwork was focused. Finally, Section 3.8 outlines the limitations of the research 
methods used and then concludes the chapter. 
3.1. Synopsis of Research Methods, Rationale and Data Sources 
The research methods of this dissertation provide insights on the ways in which local 
climate change adaptation strategies are framed by different policies and laws, 
relationships between key coastal actors and local cultural understandings of property 
and of the material environment. Table 3.1 sets out the central research methods, 
mapped to the specific question(s) each method answers, and a rationale for each 
method as it applies to the dissertation sub-questions. In providing a ‘more 
differentiated set of analytical approaches’,5 the range of carefully selected methods 
and corresponding approaches was required to effectively contemplate the significant 
societal problem that is coastal climate change adaptation. An overview of the 
rationale for each method is provided in Table 3.1. Specific characteristics of the 
empirical data yielded from these research methods is provided in Appendix A. 
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Table 3.1: Methods, Research Sub-Questions and Rationale 
Methods Dissertation Sub-Question(s) Rationale 
Ethnography Informs the entirety of the 
dissertation 
The ethnographic approach grounds the 
research, and is a critical component of the 
reflexive approach to the research. Captured 
via a field diary, the ethnographic approach 
provides researcher perspectives of 
characteristics of the localities. The field 
diary also recorded post-interview 
observations, my observations of local 
government day-to-day workings, and 
conversations with residents. 
Semi-
structured, in-
depth, one-on-
one recorded 
and transcribed 
interviews 
Chapter 5: How does state 
government, local government, 
and the insurance sector rely on 
the regulatory institution of 
private property to advance 
climate change adaptation 
policy action? In what ways is a 
fear of legal liability for land 
use planning decisions 
reinforcing the power of 
property? How are the local 
authorities in Port Stephens and 
Lake Macquarie using law in 
different ways to respond to 
climate change adaptation? 
 
Chapter 6: Where do ideas of 
property, of place, and of 
climate change originate, and 
how do these ideas interact? 
What are the effects of these 
interactions for the coastal 
lawscape? 
The interviews extend publicly available 
knowledge on coastal climate change 
adaptation and land use planning law by 
going beyond the ‘public face’ of an 
organisation and obtaining perspectives on 
how participants really think and feel, aided 
by their de-identification.6 The interviews 
were transcribed, and then analysed 
manually, whereby key themes were 
identified and grouped. The transcripts were 
printed and read several times to immerse 
myself in the data in identifying key themes.7 
Following this, the printed transcripts were 
coded, and sections of text cut out and 
adhered to a wall under the corresponding 
research sub-question. The interview guide is 
listed in Appendix B. 
All interviewees were contacted personally, 
provided with the ethics approved 
information sheet and consent forms (Human 
Ethics approval H8876 Western Sydney 
University), and made aware that they would 
be de-identified, and free to withdraw from 
the project at any time. Only adults were 
contacted to participate. These factors 
reduced any potential risks associated with 
participating.8 
Postal Survey: 
residents 
Chapter 5: How does state 
government, local government, 
and the insurance sector rely on 
the regulatory institution of 
private property to advance 
climate change adaptation 
policy action? In what ways is a 
The survey distributed to residents was 
designed to obtain broad ‘resident 
perceptions’ on climate change and on 
private property, to explore their 
understanding of key pieces of law and 
policy, and to enable residents to self-select 
for interviews. The survey also held ethics 
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Methods Dissertation Sub-Question(s) Rationale 
fear of legal liability for land 
use planning decisions 
reinforcing the power of 
property? How are the local 
authorities in Port Stephens and 
Lake Macquarie using law in 
different ways to respond to 
climate change adaptation? 
 
Chapter 6: Where do ideas of 
property, of place, and of 
climate change originate, and 
how do these ideas interact? 
What are the effects of these 
interactions for the coastal 
lawscape? 
approval (Human Ethics approval H8876 
Western Sydney University). 
The mixed method design of the survey 
yielded quantitative and qualitative data. The 
quantitative data was coded via Microsoft 
Excel. The qualitative data were reviewed 
for key themes and narratives, similar to the 
interviews. 
Document 
analysis: 
thematic 
analysis of 
policies, 
guidelines, land 
use planning 
instruments and 
selected 
submissions to 
Productivity 
Commission  
Chapter 4: What is the relevant 
law for coastal management in 
New South Wales? How does 
this law interact with a dynamic 
physical environment? Can it be 
reformed? 
 
Chapter 5: How does state 
government, local government, 
and the insurance sector rely on 
the regulatory institution of 
private property to advance 
climate change adaptation 
policy action? In what ways is a 
fear of legal liability for land 
use planning decisions 
reinforcing the power of 
property? 
Textual analysis of these documents provide 
insights into the language used in written 
materials and into the intent and purpose 
such documents can serve. The approach in 
this dissertation is especially concerned with 
how the analysis of discourse and language 
can enrich both the analyse of text itself (as 
language), and social theoretical issues.9 
 
Legal analysis Chapter 4: What is the relevant 
law for coastal management in 
New South Wales? How does 
this law interact with a dynamic 
physical environment? Can it be 
reformed? 
This descriptive legal analysis provides 
important information of the legal 
frameworks for coastal climate adaptation 
law. It also supports a potential law reform 
option. 
Case studies As with ethnography, the case 
study approach informs the 
entirety of the dissertation. 
The use of case studies as research method 
enables an in-depth engagement with a 
particular context (in this case, coastal 
locations). Multiple case studies can enable 
comparisons to be made between research 
contexts.  
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3.2. Ethnography 
Ethnography is a continual learning process, requiring ongoing observation and 
attentiveness to everything going on around you. It is ‘contextual, dynamic, reflexive, 
that is, open to all sorts of stimuli’.10 Because ethnography is concerned with 
‘interpretation and not causal analysis’, it can be messy; however, with this messiness 
comes an abundance of data.11 An ethnographic approach provides ‘insights into the 
richness of social life’—important for research involving law.12 Ethnography accounts 
for perspectives of, and stories by, people at particular times and in particular places. 
Flood argues that because of this, there are difficulties in relying on ethnography as a 
basis on which to theorise about or to make policy.13 However, there are numerous 
examples of ethnography informing knowledge that, in turn, contributes to policy.14 
The ethnographic origins of my fieldwork work lay an important foundation for the 
research that follows, including how I accessed participants and their institutions, and 
how my interactions with residents over time informs my analysis. 
The commencement of this the thinking behind this dissertation began even before I 
knew I would be undertaking this research. In 2009, I worked as a Tipstaff to Justice 
Sheahan AO in the Land and Environment Court of New South Wales. Prior to this, I 
had been employed as a solicitor. The segue of employment at the Court seemed a 
viable pathway to pursuing a career at the New South Wales Bar in becoming a 
barrister. However, in October 2009, a matter by the name of Vaughan v Byron Shire 
Council; Byron Shire Council v Vaughan was listed for hearing before my Judge. It 
was a routine Class 4 matter requiring judicial interpretation of conditions in a 
development consent that a New South Wales coastal council had issued to itself in 
2001. The development consent had authorised the building of a sandbag wall to 
protect private property on a beach known for coastal erosion events. A storm in May 
																																																						
10 John Flood, ‘Socio-Legal Ethnography’ in Reza Banakar and Max Travers (eds), Theory and Method 
in Socio-Legal Research (Hart Publishing, 2005) 34, 40. See also Eve Darian-Smith, Bridging 
Divides: The Channel Tunnel and English Legal Identify in the New Europe (University of California 
Press, 1999). 
11 Ibid 47. 
12 Ibid 33. 
13 Ibid 47. 
14 Darian-Smith, above n 10; Daniel F Robinson, ‘Legal Geographies of Intellectual Property, 
“Traditional” Knowledge and Biodiversity: Experiencing Conventions, Laws, Customary Law and 
Karma in Thailand’ (2013) 51 Geographical Research 375–86; Anne Griffiths, ‘Using Ethnography 
as a Legal Tool in Legal Research’ in Reza Banakar and Max Travers (eds), Theory and Method in 
Socio-Legal Research (Hart Publishing, 2005) 113–32. 
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2009 led to a sandbag wall collapsing and to the subsequent erosion of the public 
beach, a public access road and several metres of the Vaughans’ private land. My 
observations of this litigation sparked my interest in undertaking this dissertation and 
I obtained a scholarship for a PhD program.15 
In 2010, the first year of my PhD candidature, I attended the annual New South Wales 
Coastal Conference, held that year in Bateman’s Bay on the New South Wales south 
coast. Three keynote addresses were on sustainable planning in the context of coastal 
growth, adaptation strategies, and insurance. Later, solicitors from the Environmental 
Defender’s Office spoke on New South Wales coastal law reform and the new sea 
level rise policy. When it came time for questions, several hands shot up from the 
audience. Questions kept returning to the same theme—legal liability—and the role of 
local government as key decision-maker in the context of land use planning, coastal 
management and climate change risk. My attendance at this conference afforded two 
important insights for this research. First, I was introduced to the person who would 
become my key contact at Lake Macquarie City Council, through whom I gained the 
opportunity to observe the inner workings of a local council. I met and spent time with 
several participants (and others) and observed them in their day-to-day tasks at Lake 
Macquarie City Council. I shared lunch breaks with Lake Macquarie council officers. 
My access to Port Stephens Council was aided by a recommendation of a participant 
at Lake Macquarie City Council to a council officer at Port Stephens, to ‘speak with 
this lawyer doing research on planning and sea level rise’. Prior to this, when 
contacting Port Stephens Council I achieved no response. Second, my attendance at 
the Coastal Conference labelled me as a ‘lawyer’ due to introductions made by 
professional colleagues from my legal practitioner days. From that point on, the label 
of ‘lawyer’ influenced all my interactions for this fieldwork. I participated as a lawyer, 
and participants told me things knowing, and in some instances probably because of, 
my legal training. 
																																																						
15 My interest in the ongoing influence of the Vaughan’s remains. Consider Vaughan v Byron Shire 
Council [2012] NSWSC 75 that details an appeal on an order allowing amendments to defence, filed 
in that matter as well as the basis for the action. Further Supreme Court proceedings were settled out 
of court on 23 August 2016. See also ABC Local Radio, ‘Byron Coast Erosion Case Has Planners 
Calling for a National Approach’, PM, 23 August 2016 
<http://www.abc.net.au/pm/content/2016/s4525093.htm>. 
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Finally, each Christmas from 2010 to 2014, my family and I spent time in Port 
Stephens with our in-laws in a beautiful waterfront property that was neighboured by 
several other expansive homes. Time spent here enabled my repeated interaction with 
some of these residents during 2010–2014.  
3.3. Interviews 
For interviews, key coastal actors were identified and invited to participate, as follows: 
• Local government: council officers work to meet the statutory requirements of 
their council. These officers included planners, engineers, managers, legal 
officers, asset coordinators and ecosystems coordinators. People in these roles 
were interviewed across both councils. Council officer participants were 
identified using a snowballing method until saturation was reached.16 The role 
of elected councillors is to politically represent their constituents. I initially 
selected six councillors from each location, with each representing a diversity 
of political affiliation. Positive response rates were received, with three 
participants from Port Stephens and two participants from Lake Macquarie. 
Overall, the participants represented the existing three main political parties in 
Australia. Individual participants are not associated with their respective 
political affiliation, due to the risk of identification. 
• Residents: resident interview participants from across the two localities were 
randomly selected following the resident survey process, discussed in Section 
3.4. Nine residents in total were interviewed. These interviews took place at 
agreed locations within the localities and often at the residents’ homes in mid-
to-late-2012. Each interview took between one-and-a-half hours to two hours. 
The interview questions were kept broad and open-ended to allow for free-
flowing conversation. This approach creates a ‘conversational’ tone for the 
interview.17 
																																																						
16 Silverman, above n 6; Alan Bryman, Social Research Methods (Oxford University Press, 2001). 
17 Norman K Denzin and Yvonne S Lincoln, Collecting and Interpreting Qualitative Materials (Sage, 
2003). 
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• State government and the private sector: interviews with a New South Wales 
Member of Parliament and a representative of the insurance sector were 
successfully arranged via an email introducing the project. 
All interviews were digitally recorded and later transcribed. All responses have been 
de-identified and provided with pseudonyms. Participants are also linked to their 
individual locality, professional affiliation, and, for the residents, their suburb of 
residence. The interviews were conducted between April 2011 and October 2012. 
Table 3.2 sets out the interview participants by category and number of participants. 
As detailed in Table 3.1, all interview participants have been de-identified and 
provided with pseudonyms. Participants were also given an information sheet detailing 
the project and the Human Ethics Committee contact details. A consent form was 
signed and returned to me prior to each interview. 
Table 3.2: Interview Participants 
Participants Relevance No of Interviews 
Council officers including 
planners, engineers, lawyers and 
other management staff 
Responsible for land use, strategic and 
development planning; concerns about 
legal liability for past development 
approvals; ensuring community 
wellbeing and public amenity to the 
coastline and economic impacts for 
council. 
9 (Port Stephens) 
8 (Lake 
Macquarie) 
Elected Councillors Representatives of the local 
constituents and the public. 
3 (Port Stephens) 
2 (Lake 
Macquarie)  
Residents Property owners or renters residing in 
residential properties in suburbs close 
to shorelines or flood zones, 
relationships with the locality and the 
coastline. 
5 (Port Stephens) 
4 (Lake 
Macquarie) 
Executive Member, Insurance 
Council of Australia 
Insurers may provide protection for 
assets against loss or damage and 
professional indemnity for decisions 
made by council staff. 
1 
Member of Parliament, New South 
Wales State Government  
The state government oversees state-
based legislation pertaining to planning 
and coastal management. 
1 
Total Interviews  33 
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3.4. Postal Survey 
A pilot of the postal survey was undertaken in April 2011, with participants 
approached in either public places or at home by me door knocking in the selected 
suburbs. Pilot study participant feedback prompted me to refine the survey questions, 
and to redesign the survey by adding questions that enabled qualitative responses that 
provided respondents an opportunity to elaborate on their answers.18 
The survey was designed in four parts. The first section asked questions on the 
materiality of the residence. The second section, sought a yes/no/don’t know range of 
responses to questions designed to explore community awareness of sea level rise 
policies. The third section used multiple-choice questions, designed to probe thoughts 
on climate change, property values and responsibility for sea level rise impacts. The 
fourth and final section requested demographic information from participants and 
included a section for respondents to opt-in for an interview. 
The selection of suburbs in which to distribute the survey was based primarily on 
geographic proximity to the coastline. This proximity was determined by reference to: 
the Climate Change Risks to Australia’s Coast: A First Pass National Assessment 
(First Pass) report, Council master plans in which flood risk was shown, the proximity 
of suburbs to water frontage as depicted on Google maps and my own extensive visual 
observations within the localities as recorded in the field diary. On this basis, a short 
list of suburbs was created, from which the final three suburbs for each locality were 
then randomly selected by a blind draw. One hundred surveys were hand delivered to 
randomised street addresses across the six selected suburbs (in total 600 surveys). The 
Port Stephens suburb surveys were delivered between 8 January and 10 January 2012 
and the Lake Macquarie suburb surveys between 2 February and 9 February 2012. 
Each survey included a reply paid, self-addressed envelope for return. Most of the 
returned surveys were received by March 2012. The specific characteristics of each 
suburb are described in Section 3.7. 
The response rate for the return of postal surveys was 13.6 per cent (41 completed and 
returned surveys) in Port Stephens and 8.7 per cent (26 completed and returned 
surveys) in Lake Macquarie, resulting in an overall response rate of 11.2 per cent. The 
																																																						
18 Floyd J Fowler, Survey Research Methods (Sage, 4th ed, 2009). 
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questions in the survey were analysed using Microsoft Word Excel 2010. A copy of 
the survey and the tabularised results can be found in Appendix C. 
3.5. Document Analysis 
Textual analysis of key documents is undertaken throughout the dissertation.19 These 
documents support legal rules, guide land use planning, form policy and aid in 
decision-making. Some also aid in legal analysis such as parliamentary materials 
including Hansard. Documents analysed in this dissertation that fall within one or more 
of these categories include: 
• government policies relating to climate change adaptation and to coastal 
management in New South Wales 
• parliamentary materials including Hansard 
• planning instruments, including LEP, Development Control Plans, and Master 
Plans 
• Coastal Management Manuals and Guidelines 
• Circulars issued by the Department of Planning 
• Ministerial Directions. 
To identify relevant planning policies within each of the localities, a keyword search 
was conducted across both councils’ websites, with terms including: ‘sea level rise’, 
‘flood’, ‘climate change’, ‘climate adaptation’ and ‘climate risk’. 
In addition, the Australian Productivity Commission launched its 59th inquiry, Barriers 
to Effective Climate Change Adaptation in 2011.20 The Productivity Commission 
inquiry itself is seen as a critical point in the evolution of policy responses to climate 
change adaptation.21 The Inquiry received over 150 separate submissions, representing 
a diverse range of responses from industry, local governments, community 
organisations and subject matter experts.22 Research published in 2014 identified five 
																																																						
19 Following Fairclough, above n 9. 
20 Australian Government Productivity Commission, Barriers to Effective Climate Change Adaptation 
(Report No 59, Final Inquiry Report, Canberra, 2012). 
21 Elissa Waters, Jon Barnett and Aedan Puleston, ‘Contrasting Perspectives on Barriers to Adaptation 
in Australian Climate Change Policy’ (2014) 124 Climatic Change 691. 
22 A full list of submissions to the Commission is available at 
<http://www.pc.gov.au/inquiries/completed/climate-change-adaptation/submissions#initial>. 
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categories of adaptation barriers in its analysis of submissions to the same inquiry.23 
While those findings are important for the categorisation of adaptation barriers (and 
approaches in responding to these), my approach explores specific perspectives 
relating to legal liability and its relationship to, and impact on, coastal climate change 
adaptation policy. The reviewed submissions are listed in Appendix A. Each of these 
submissions was systematically reviewed for keywords including: ‘legal’, ‘liability’, 
‘litigation’ and ‘law’, and then textually analysed. 
3.6. Legal Analysis 
My ‘embodied’ knowledge as a previously practising litigator working in environment 
and planning law requires acknowledgement, due to the way in which lawyers read 
and analyse legal and policy documents.24 These specialist skills provided by legal 
training bring an additional lens to textual analysis of legal documents that cannot be 
discounted and is regularly found in relevant legal geography literature.25 A detailed 
legal and policy analysis has been undertaken and is provided in Chapter 4. While this 
material is mostly described, the analysis of it conforms to the principles of legal 
interpretation and analysis as taught throughout Australian law schools and as 
practised in the Australian legal profession. These principles are briefly described as 
follows.26 
The starting point for any lawyer is statutory interpretation. This process assigns 
meaning to the words in the particular statute according to their purpose and their 
context. Case law analysis complements this approach.27 A similar process can be 
applied to policy documents. Often, policy documents may inform the statutory 
interpretation process. Policy can be formalised by regulation or delegated legislation. 
If a decision-maker relies on policy documents in making a decision, the terms and 
																																																						
23 Ibid 692. 
24 Mansvelt and Berg, above n 7, 252; see also Natasha S Mauthner and Andrea Doucet, ‘Reflexive 
Accounts and Accounts of Reflexivity in Qualitative Data Analysis’ (2003) 37(3) Sociology 413–431. 
25 Irus Braverman et al (eds), The Expanding Spaces of Law: A Timely Legal Geography (Stanford 
Law Books, 2014). 
26 The introductory textbook for most Australian law schools is Catriona Cook et al, Laying Down the 
Law (LexisNexis Butterworths, 9th ed, 2014). I was admitted to the New South Wales Supreme Court 
roll of solicitors in 2007, following the completion of a LLB and Graduate Diploma of Legal Practice 
in 2006. 
27 Michael Kirby, ‘Statutory Interpretation: The Meaning of Meaning’ (2011) 35(1) Melbourne 
University Law Review 3. 
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purpose of the document may become an important consideration for a court or other 
appeal body, should the decision be the subject of legal challenge.28 
3.7. The Localities 
Two reasons underpin the selection of the localities. The first was the identification of 
at-risk localities by the Australian government and the second, the differing policy 
approaches to sea level rise and to climate change by the councils in each of the 
localities. The First Pass report identified 18 LGAs in New South Wales as ‘at risk’ 
of property and infrastructure damage or loss due to coastal flooding or inundation, as 
per climate change impact scenarios estimating sea level rise increases of 1.1 metres 
by year 2100.29 New South Wales had between 40 800 and 62 400 at-risk residential 
properties.30 Of these, Lake Macquarie had the highest number of properties at risk of 
damage or inundation at between 5 100 and 7 000 residences. First Pass also identified 
properties located on soft shorelines31 and, of the approximately 700 properties within 
New South Wales, the biggest proportion of these were in Port Stephens.32 First Pass 
noted that Lake Macquarie City Council had relied on the New South Wales 
Department of Planning’s data33 to adopt a ‘proactive adaptation approach to planning 
for sea level rise’.34 Conversely, Port Stephens had no specific sea level rise policy. 
Finally, both Lake Macquarie and Port Stephens had similar histories of flood events, 
and were in relatively close proximity to each other as depicted in Figure 3.1.   
																																																						
28 In the context of land use planning and coastal risks, see the recent New South Wales Land and 
Environment Court decision of Dunford v Gosford City Council [2015] NSWLEC 1016 that turned on 
a strict interpretation of land use planning instruments. 
29 Department of Climate Change, Climate Change Risks to Australia’s Coast: A First Pass National 
Assessment (Australian Government, 2009) 71. 
30 Ibid 72. 
31 These properties are typically built on low-lying land, with that land comprising a sandy rather than 
a clay base, close to a bay and/or wetland ecosystem. 
32 In Port Stephens, 220 properties were identified as being on soft shore lines: ibid 82. See also New 
South Wales Government Department of Planning, High Resolution Terrain Mapping of the NSW 
Central and Hunter Coasts for Assessments of Potential Climate Change Impacts (Final Project 
Report, 2008) <http://coastaladaptationresources.org/PDF-files/1258-
terrainmapping_central_hunter_coasts_report.pdf> which noted expected climatic impacts for the 
Hunter region, a geographical area comprising both Port Stephens and Lake Macquarie. 
33 Ibid. 
34 Department of Climate Change, above n 29, 82. 
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Figure 3.1: Geospatial mapping of the selected localities 
Source: Google Earth, 2014 
3.7.1. The structure of local government in New South Wales 
Local government comprises elected councillors and a mayor, who together represent 
their constituents. Local councils employ professional staff including engineers, 
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planners, managers, lawyers, natural resource management and ecosystem experts, 
social and community experts and others. The tasks of these local officers are to 
implement requirements of the council as per the governing legislation including land 
use planning and strategic planning decisions.35 
3.7.2. Characteristics of Lake Macquarie and Port Stephens 
Lake Macquarie is the fourth largest LGA by population size in New South Wales. 
Lake Macquarie boasts a large tidal lake, around which most of its town centres and 
suburbs are based. Suburbs range from small rural communities to higher density 
urban town centres. In such a large locality, the focus for the empirical fieldwork 
involving residents was in East Lake Macquarie. As at 2011, the population of Lake 
Macquarie was 189 006, with over 78 000 dwellings and an average resident age of 41 
years.36 Field observations of the types of properties indicated that a reasonable 
proportion of the housing stock in East Lake Macquarie comprised aged, smaller 
residences that were single storey and of weatherboard construction, although a 
significant proportion of residential property are now freestanding homes that occupy 
more of the land allotment. 
Port Stephens LGA comprises both coastal and rural land, surrounding a tidal, 
saltwater bay with twin headlands facing the Pacific Ocean. At the time of the survey, 
the population of Port Stephens was 64 807, with 30 516 dwellings and an average 
resident age of 42 years. Coastal development in Port Stephens is nestled between 
bushland settings and in close proximity to the shoreline. Field observations of the 
types of properties on Tomaree Point indicated a high proportion of redeveloped brick 
veneer residential housing comprising a significant proportion of the land on each 
block. Some suburbs have a high proportion of apartments.  
3.7.3. The selected suburbs 
Port Stephens bay is a sandy, tidal bay that is regularly subject to the forces of ocean 
currents and high tides. The first selected suburb, Salamander Bay, is opposite the 
headlands. Some properties here that are located directly opposite the headland (some 
in Salamander Bay, others in neighbouring Soldiers Point) are protected against 
																																																						
35 Local Government Act 1993 (NSW). 
36 Ibid. 
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coastal erosion with small sea walls between private properties and the public beach. 
The second selected suburb, Corlette, is home to a small tidal beach that stretches for 
approximately one kilometre into a mangrove forest at its western end and is backed 
by a wetland to the south. It is along this beach that many houses are built on soft 
shorelines. The proximity of the wetland makes the area more prone to coastal 
squeeze.37 Today, most of the waterfront property along Corlette beach comprises 
large, double storey homes, built close to the land title boundary of each land 
allotment. The third suburb of focus is Little Beach. It comprises a well-frequented 
beach area along with a sizeable proportion of medium- and -high-density unit 
developments. Many of these properties are advertised as holiday rentals. Of the three 
chosen suburbs, Little Beach is the closest to the town centre of Nelson Bay. 
The first selected suburb in Lake Macquarie, Swansea Heads, is a residential location 
comprising mostly freestanding homes. Waterfront properties here face the Pacific 
Ocean. Belmont South is the second selected suburb. It comprises mainly larger and 
newer housing stock facing the lake. The topography of the landscape in Belmont 
South means that several properties are located much higher than sea level. Some of 
residential properties have direct lakefront access including jetty points for the 
mooring of boats and boating is a common leisure activity for the residents of Belmont 
South. The third selected suburb of Valentine comprises higher density development, 
some lakefront, although most is situated further back from the lake. 
3.7.4. Histories of flood risk 
For both localities, flood and coastal storms are not new phenomena, with each 
regionally situated in the low-lying Hunter Region of New South Wales. Dating back 
to the 1850s, news reports detail the risk of flooding in the Hunter Region. Letters to 
local newspapers at the time describe a ‘flood storm’ in which the author ‘feared a 
great deal of damage’ and that ‘some houses have been carried away’.38 Mid-last 
																																																						
37 ‘Coastal squeeze’ is a geomorphological term to describe the effect on the landscape where there is a 
coastline, a strip of land and then a wetland behind this strip of land. As coastlines by their very nature 
are dynamic and move, when these strips of land have permanent development placed upon them, it 
can result in the seawater pushing underneath the strip of land and moving into the wetland, causing 
both ecosystem changes and increasing flood risk. 
38 ‘The Flood Storm at Port Stephens’, Maitland Mercury (online), 1 September 1857 
<http://trove.nla.gov.au/ndp/del/article/18645990>; ‘Storm and Flood Damage in Port Stephens’, 
Raymond Terrace Examiner (online), 14 July 1949 
<http://trove.nla.gov.au/ndp/del/article/134525959>. 
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century, there were reports of flood damage and inundation due to rainfall, resulting 
in considerable damage to roads in Port Stephens. In the low-lying areas such as 
Swansea and Belmont in Lake Macquarie, flooding of the foreshores saw people 
evacuated from their homes in 1946,39 again in 194940 and, in 1953, 40 families in 
Marks Point were evacuated overnight due to flood risk.41 In 2012, Australian 
Geographic included two Hunter Valley flood events in its list of the 10 worst floods 
in Australian history.42 
Such is the risk of flood in Lake Macquarie that, by 1981, the Council Floodplain 
Management Committee was established to respond to flood risk. By June 2016, Lake 
Macquarie had 18 613 residential properties at risk of flood. Recurring flooding events 
happen in the suburbs of Swansea, Pelican, Marks Point and Belmont South.43 
Significant and recorded flooding events occurred in Belmont in 1927, 1949, 1962, 
1963, 1990, 2007 and 2015. In Swansea, events occurred in 1949, 1990, 2007 and 
2015 and in Valentine, they occurred in 1990 and in 2015. Significant flood events 
throughout Port Stephens occurred in 1955, 1976, 2015 and 2016, and often coincided 
with east coast low storms. In 2007 and in April 2015, the Hunter Region experienced 
more flooding during coastal storms,44 prompting the New South Wales Government 
to declare a state of emergency.45 Environmental and climate change will exacerbate 
these known risks. 
																																																						
39 ‘Lake Flooding Worst for 17 Years’, Newcastle Morning Herald and Miners’ Advocate (online), 18 
April 1946 <http://trove.nla.gov.au/ndp/del/article/140603932>. 
40 ‘Storm and Flood Damage in Port Stephens’, Raymond Terrace Examiner (online), 14 July 1949 
<http://trove.nla.gov.au/ndp/del/article/134525959>. 
41 ‘Families Left Homes’, The Sydney Morning Herald (online), 4 May 1953 
<http://trove.nla.gov.au/ndp/del/article/18367738>. 
42 Delana Carbone and Jenna Hanson, ‘Floods: 10 of the Deadliest in Australian History’, Australian 
Geographic (online), 8 March 2012 <http://www.australiangeographic.com.au/topics/history-
culture/2012/03/floods-10-of-the-deadliest-in-australian-history/>; see also Jill Bowen, ‘A Town That 
Went Back’, The Australian Women’s Weekly (online), 17 November 1976 
<http://trove.nla.gov.au/ndp/del/article/51196622>. 
43 Lake Mac Libraries, ‘History of Flooding at Lake Macquarie’ <https://history.lakemac.com.au/page-
local-history.aspx?pid=1085&vid=20&tmpt=narrative&narid=4725>. 
44 ‘Body Brings Toll to Nine’ The Sydney Morning Herald (online), 10 June 2007 
<http://www.smh.com.au/news/national/body-find-brings-toll-to-
nine/2007/06/10/1181414111373.html?page=fullpage#contentSwap1>. 
45 Sam Rigney, ‘Aerial View Captures the Extent of Storm Damage’, Newcastle Herald (online), 22 
April 2015, <http://www.theherald.com.au/story/3029944/aerial-view-captures-the-extent-of-storm-
devastation/>. 
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3.8. Conclusion 
As the dissertation explores one land use planning jurisdiction (New South Wales) 
within one sovereign state (Australia), the findings are necessarily limited. Despite 
this, the dissertation points to the broader problems of coastal management, land use 
planning, private property and coastal climate change adaptation. These problems are 
similar in developed coastlines around the world.46 
This chapter has demonstrated the range of research methods necessary to answer the 
dissertation question and sub-questions. Because the dissertation identifies and uses 
multiple sources of data, and two primary methodologies (i.e., social research and legal 
geography), this chapter links each specific method to the research question(s) to 
demonstrate which methods have done what. This chapter also provides the rationale 
for the selection of each method, and details the range of empirical data obtained 
through these methods that is subsequently used to support the dissertation (supported 
by documents contained in the Appendix). As legal geography research undertakes 
‘braided lines of inquiry’47 in exploring the relationships between place, people and 
law,48 a range of social research methods is critical.49 Bold and innovative approaches 
to research ensures that legal geography continue to be ‘a dynamic ‘field’ of analysis 
that overlaps, bridges, undermines, divides, disconnects, and reconnects with other 
symbolic domains and imagined visions of nature … landscape, and legal practice’.50 
The following chapters demonstrate the utility of a range of social research methods, 
as is necessary in interdisciplinary scholarship. This is especially the case for climate 
change adaptation research.51 
																																																						
46 Jon Barnett et al, ‘A Local Coastal Adaptation Pathway’ (2014) 4 Nature Climate Change 1103–7; 
Tegan Wendland, ‘Louisiana Says Thousands Should Move From Vulnerable Coastline, But Can’t 
Pay Them’, All Things Considered (online), 4 January 2018 
<https://www.npr.org/2018/01/04/572721503/louisiana-says-thousands-should-move-from-
vulnerable-coast-but-cant-pay-
them?sc=17&f=1001&utm_source=iosnewsapp&utm_medium=Email&utm_campaign=app>. 
47 Braverman et al, above n 25, 1. 
48 Ibid. 
49 Braverman et al, above n 25; Dawn Watkins and Mandy Burton, Research Methods in Law 
(Routledge, 2013); Jane Holder and Carolyn Harrison (eds), Law and Geography: Current Legal 
Issues Volume 5 (Oxford University Press, 2003); Nicholas Blomley, David Delaney and Richard 
Ford (eds), The Legal Geographies Reader (Blackwell, 2001); Franz von Benda-Beckmann and 
Keebet von Benda-Beckman, ‘The Dynamics of Change and Continuity in Plural Legal Orders’ 
(2006) 38 (53–4) The Journal of Legal Pluralism and Unofficial Law 1. 
50 Braverman et al, above n 25, xiv. 
51 Moser, above n 1. 
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Chapter 4. The Legal Framework for Coastal Management in 
New South Wales 
4.1. Introduction 
According to Australian legal scholar Jan McDonald, three key elements of the legal 
landscape require consideration as potential enablers of climate change adaptation. 
First, she argues that intersections of high levels of uncertainty and irreversibility 
associated with climate impacts make it difficult for decision-makers to develop and 
implement adaptation policy. Second, McDonald suggests that the local contexts 
require a nuanced approach from law, an approach that must be flexible and yet robust. 
Third, she acknowledges the temporal aspects of climate change impacts as a factor 
can both promote effective and timely adaptation, or hinder it.1 She states: ‘adapting 
to the impacts of climate change in the long term … poses a unique and unprecedented 
challenge for law’, although most policies for adaptation ‘will require a legal 
foundation in order to clarify obligations, powers, and entitlements’.2 Law does not 
exist in isolation—very often the interpretations of law, and the material contexts in 
which law is made and interpreted, give power to law. Legal geography, as a new, 
‘dynamic’ field of connected analysis, can be informed by a descriptive and analytical 
detail of relevant law and this is what this chapter aims to achieve.3 
																																																						
1 Jan McDonald, ‘The Role of Law in Adapting to Climate Change’ (2011) 2 Wiley Interdisciplinary 
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Books, 2014) xiv. See also Dawn Watkins and Mandy Burton, Research Methods in Law (Routledge, 
2013); Jane Holder and Carolyn Harrison (eds), Law and Geography: Current Legal Issues Volume 5 
(Oxford University Press, 2003); Nicholas Blomley, David Delaney and Richard Ford (eds), The 
Legal Geographies Reader (Blackwell, 2001); Franz von Benda-Beckmann and Keebet von Benda-
Beckman, ‘The Dynamics of Change and Continuity in Plural Legal Orders’ (2006) 38 (53–4) The 
Journal of Legal Pluralism and Unofficial Law 1; Melinda Harm-Benson, ‘Rules of Engagement: The 
Spatiality of Judicial Review’ in Irus Braverman et al (eds), The Expanding Spaces of Law: A Timely 
Legal Geography (Stanford Law Books, 2014). 
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Law and legal institutions have a clear role in providing guidance and leadership in 
embedding climate change adaptation into decision-making,4 although how this plays 
out for the New South Wales coast remains contentious. It is within localities that 
effective climate adaptation measures and policies will be initiated5 and it is local 
councils who develop and implement coastal management, land use and development 
policies.6 For coastal councils, the already challenging task of coastal management and 
land use planning is exacerbated by weather-related impacts, environmental change 
and climate change.7 In light of this, this chapter asks the following sub-questions of 
this dissertation: What is the relevant statutory and case law, regulations, and 
guidelines for coastal management in New South Wales, Australia? How can it be 
reformed? In answering these questions, this chapter aims to do two things. First, it 
describes the legal landscape, thereby setting out the foundation for the examination 
of social responses to law in the following chapters. Second, it provides an option for 
law reform for the coast in the guise of rolling easements. The chapter necessarily 
deploys textual legal analysis of these relevant laws.8 As was undertaken in Boer et 
al., this approach brings ‘the work of law’ to ‘a wider [social] framework’.9 
Linkages between land use planning law and property rights as derived at law, 
including for example rights of enjoyment and/or exclusion, provide an important 
																																																						
4 McDonald, 2011, above n 1; Jan McDonald, ‘Mapping the Legal Landscape of Climate Change 
Adaptation’ in Tim Bonyhady, Andrew Macintosh and Jan McDonald (eds), Adaptation to Climate 
Change: Law and Policy (Federation Press, 2010); Thomas G Measham et al, ‘Adapting to Climate 
Change Through Local Municipal Planning: Barriers and Challenges’ (2011) 16(8) Mitigation and 
Adaptation Strategies for Global Change 889. 
5 Jan Corfee-Morlot et al, ‘Cities, Climate Change and Multilevel Governance’ (OECD Environmental 
Working Papers 14, OECD Publishing, Paris, 2009); Harriet Bulkeley and Kristine Kern, ‘Local 
Government and Climate Change Governance in the UK and Germany’ (2006) 43(12) Urban Studies 
2237; Harriet Bulkeley and Michele M Betsill, ‘Rethinking Sustainable Cities: Multilevel 
Governance and the “Urban” Politics of Climate Change’ (2005) 14(1) Environmental Politics 42; 
and more generally, Benjamin J Richardson (ed), Local Climate Change Law. Environmental 
Regulation in Cities and Other Localities (Edward Elgar, 2012); W Neil Adger, Nigel W Arnell and 
Emma L Tompkins, ‘Successful Adaptation to Climate Change Across Scales’ (2005) 15(2) Global 
Environmental Change 77. 
6 This statutory power is granted to local government under state based legislative frameworks, 
including the Environmental and Planning Assessment Act 1979 (NSW) and the Local Government 
Act 1993 (NSW). 
7 Measham et al, above n 4; Sonia Graham et al, ‘Local Values for Fairer Adaptation to Sea-Level 
Rise: A Typology of Residents and their Lived Values in Lakes Entrance, Australia’ (2014) 29 
Global Environmental Change 41. 
8 As discussed in chapter 3, my legal training necessarily influences this analysis. 
9 Ben Boer et al, The Mekong: A Socio-Legal Approach to Rover Basin Development (Routledge, 
2016) 87. 
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context for coastal climate change adaptation (and for climate law more generally10). 
The relationship between property law and land use planning law demonstrates well 
the legal and spatial tensions between private property rights and those land use 
conditions that attempt to exert control over those property rights. This chapter 
confines its analysis of property law to the common law doctrines of accretion and 
erosion as these are directly relevant to coastal (and waterfront) management. That 
analysis is found in Section 4.2. These doctrines are illustrative of how the common 
law has responded to dynamic and moveable natural landscapes where these 
landscapes change and where this change may encroach on private property rights. 
This aspect of this chapter provides some of the important foundations for the ways in 
which cultural notions of Western property have permeated social and policy 
responses to land use planning in dynamic locations such as the coastline. Section 4.3 
describes and analyses coastal management law and relevant land use planning law in 
New South Wales. Section 4.4 outlines additional complexities for coastal law 
including: an overview of the New South Wales Sea Level Rise Policy Statement 
2009; a review of pertinent case law in which the litigation concerned disputes relating 
to land use planning and climate change; and an overview of the legal principles of 
existing use rights. Following this, Section 4.5 provides a detailed discussion and 
critique of the ‘Stage 1’ and ‘Stage 2’ coastal law reforms that see the integration of 
separate statutory and planning policy frameworks into a cohesive and single Act of 
Parliament. Section 4.6 is a discussion of rolling easements as a potential law reform 
option for coastal management, and the chapter concludes with Section 4.7. 
4.2. Common Law Responses to Coastal Change 
Since the 13th century, common law doctrine has developed to protect private property 
interests at risk of tidal boundary changes.11 The development of ambulatory 
boundaries12 to address moveable property boundaries, via the common law doctrines 
of accretion and erosion, have contributed to cementing the protection of private 
																																																						
10 Jacqueline Peel, ‘Climate Change Law: The Emergence of a New Discipline’ (2008) 32(3) 
Melbourne University Law Review 922; Alexander Zahar, Jacqueline Peel and Lee Godden, 
Australian Climate Law in Global Context (Cambridge University Press, 2013). 
11 Karen Coleman, ‘Conveyancing and Property: Coastal Protection and Climate Change’ (2010) 84 
Australian Law Journal 421; John R Corkill, ‘Claimed Property Right Does Not Hold Water’ (2013) 
87 Australian Law Journal 49. 
12 John R Corkill, ‘Ambulatory Boundaries in New South Wales: Real Lines in the Sand’ (2013) 3(2) 
Property Law Review 67–84. 
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property rights into popular cultural discourses. The common law was required to 
respond to disputes about who owned what portion of land in cases in which property 
boundaries had changed because they were aligned to natural landscape features such 
as rivers, streams or coastlines, and these features were often moved and therefore 
changed property boundaries. The legal boundary that defined the perimeters of 
property is said to be the ‘in between point’ of the natural feature, where that feature 
had land on either side of it.13 However, in some instances, property titles are 
determined using what is known as a right line tidal boundary. These property 
boundaries are ‘fixed’ to the material landscape and the title does not move with the 
land.14 This can result in the privatisation of public beaches due to the immoveable 
property boundary. Attempts to ‘privatise’ the public beach in this way are often met 
with public outcry.15 For example, in 2014 in Victoria, in a coastal frontage property 
owner using common law mechanisms registered a change of land title with the result 
that the previously public beach became registered as private title.16 Despite this, most 
coastal property title is ambulatory (i.e., moveable); therefore, the following 
discussion is specific to ambulatory boundaries. 
Ambulatory boundaries in New South Wales for waterfront properties are determined 
by reference to the mean high-water mark (MHWM).17 Once coastal land to which 
ambulatory title pertains falls below the MHWM, it ceases to be ‘real property’ as 
defined by statute.18 Land lying below the MHWM including the ‘foreshore’19 may be 
vested in the Crown.20 The state can confer authority over such land and several 
																																																						
13 Ibid. For a detailed history on the development of these laws, see Stuart Moore, A History of the 
Foreshore and the Law Relating Thereto (Stevens & Haynes, 1888). 
14 Corkill, above n 12. 
15 Bruce Thom, ‘Who Owns the Beach When the Sea is Rising?’, The Conversation, 29 April 2014 
<https://theconversation.com/who-owns-the-beach-when-the-sea-is-rising-24767>. 
16 Ibid; Melissa Fyfe and Chris Vedelago, ‘Billionaire Lindsay Fox Given $5m in Portsea Beach’, The 
Sydney Morning Herald (online), 16 February 2014 <http://www.smh.com.au/national/billionaire-
lindsay-fox-given-5m-portsea-beach-20140215-32sng.html>. 
17 The MHWM is defined in s 5 of the Surveying Regulations 2006 (NSW) to mean the line of mean 
high tide between the ordinary high-water spring tide and the ordinary high-water neap tide. The 
spring tide is an above-average tide that occurs just following a new or full moon, and the neap tide is 
a below-average tide that occurs at the first and third quarter moons. As stated in Attorney General v 
Chambers (1854) 4 De G M & G 206; 43 ER 486, at 490; see also Hossein Esmaeili and Brendan 
Grigg (eds), The Boundaries of Australian Property Law (Cambridge University Press, 2016) 99–102. 
18 Real Property Act 1900 (NSW). 
19 Land exposed at low tide. 
20 Discussed in Tayanah O’Donnell and Louise Gates, ‘Getting the Balance Right: A Renewed Need 
for the Public Interest Test in Addressing Coastal Climate Change and Sea Level Rise’ (2013) 30(3) 
Environment and Planning Law Journal 220. Title to, and power over, submerged land and foreshore 
areas was specifically conferred on each of the states through Commonwealth legislation in 1980. The 
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segments of foreshore land in New South Wales have been transferred to private 
entities via Crown grant.21 
The doctrines of accretion and erosion may be invoked in situations in which the sea 
encroaches upon private property boundaries. The doctrines operate such that land is 
gradually ‘lost’ to the sea, by either removal of soil or sediment (erosion) or by an 
advancing body of water (accretion). The change must be the result of natural 
processes,22 an element that prevents a landowner from deliberately altering land to 
create a personal benefit. Under these circumstances, the tidal boundary may be 
redrawn to increase the area of land lying above the MHWM, with this additional land 
being vested in the adjoining landowner.23 This has historically been justified on the 
basis that such land would be ‘of no use to the King’24 or sovereign state and that the 
private landowner would ensure the land was ‘rendered productive’ once formed.25 
Gifford v Lord Yarborough (1828) 4 ER 1087 is the leading common law authority 
that developed the rights of the owner in possession (rather than those of the Crown) 
in recognising registrable land interests.26 More recently, in Southern Centre of 
Theosophy Inc. v South Australia (1982) AC 706, Lord Wilberforce summarised the 
basis of the doctrine as: 
a doctrine which gives recognition to the fact that where land is bounded by water, the 
forces of nature are likely to cause changes in the boundary between the land and the 
water. When these changes are gradual and imperceptible, the law considers the title to 
the land as applicable to the land as it may be changed from time to time. This may be 
said to be on the grounds of convenience and fairness. Except in cases where a 
substantial and recognisable change in boundary has suddenly taken place (to which the 
doctrine does not apply), it is manifestly convenient to continue to regard the boundary 
between land water as being where it is from day to day or year to year. To do so is also 
																																																						
effect of the Coastal Waters (State Powers) Act 1979 and the Coastal Waters (State Title) Act 1979 
(Cth) was to repeal those parts of the Seas and Submerged Lands Act 1973 (Cth) that gave the 
Commonwealth government the power to make decisions regarding submerged land. Proprietary 
rights in, and legislative power over, the seabed and its resources within a 3-nautical mile limit of the 
states was conferred on all states. See also Gerry Bates, Environmental Law in Australia (LexisNexis 
Butterworths, 7th ed, 2010) 121. 
21 Several Crown grants have been made to private management bodies. For instance, the NSW 
Maritime Authority owns all lands below the mean high-water mark in Sydney Harbour, Botany Bay, 
Port Hunter (Newcastle) and Port Kembla. 
22 Attorney-General (Southern Nigeria) v John Holt and Co (Liverpool) Ltd [1915] AC 599, 612. 
23 Rex v Yarborough (1824) 3 B&C 91, R XXVII 292. 
24 Gifford v Yarborough (1828) 5 Bing 163 HL. As per Best CJ in Gifford v Yarborough, 163: ‘land 
gradually and imperceptibly added to demesne lands of a manor ... does not belong to the Crown, but 
to the owner of the demesne land’. 
25 Gifford v Yarborough (1828) 5 Bing 165; see also Peter Butt, Land Law (Lawbook Co, 4th ed, 2001). 
26 Later applied in Re Hull and Selby Railway Co (1839) 5 M&W 327, 151 ER 139, and Attorney 
General Ireland v McCarthy (1911) 2 IR 260. 
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fair … If a part of an owner’s land is taken from him by erosion, or diluvion (i.e., 
advance of the water) it would be manifestly inconvenient to regard the boundary as 
extending into the water; the landowner is treated as losing a portion of his land. So if 
an addition is made to the land from what was previously water, it is only fair that the 
landowner’s title should extend to it. The doctrine of accretion, in other words, is one 
which arises from the nature of land ownership from, in fact, the long-term ownership 
of property inherently subject to gradual processes of change.27 
Historical doctrines such as these have served to firmly implant a hierarchy for private 
property into the social and cultural Australian psyche. Not only does this create legacy 
issues for residential development approved in highly moveable coastal locations, but 
the elevation of private property rights at law has carried over into coastal management 
and land use planning law whereby private property protections are treated as the 
priority, irrespective of the material landscape. 
4.3. New South Wales Coastal Management and Land Use Planning 
Coastal areas in New South Wales are managed under a planning system that combines 
legislation, statutory and non-statutory strategic planning instruments, State 
Environment Planning Policies (SEPPs), Planning Circulars and Ministerial 
Directions. This section details relevant coastal law as it applied during the fieldwork 
for this dissertation. 
The principal statutory framework for the coast is the Coastal Protection Act 1979 
(NSW). Since 1 January 2011, the Coastal Protection Act has included the following 
objective: ‘to encourage and promote plans and strategies for adaptation in response 
to coastal climate change impacts, including projected sea level rise’.28 Working 
alongside the Coastal Protection Act, which operates specifically for the purpose of 
coastal ‘management’,29 is the Environmental Planning and Assessment Act 1979 
(NSW) (EPA Act), the principal statutory instrument that governs strategic planning 
and development assessment in New South Wales. Additional ways in which climate 
change considerations could be incorporated into the decision-making process is via 
the provisions of Environmental Planning Instruments (EPIs), any ‘proposed 
instrument’ or any Coastal Zone Management Plan (CZMP).30 EPIs, including SEPPs 
																																																						
27 Southern Centre of Theosophy Inc. v South Australia (1982) AC 706 [287]. 
28 Section 3(h), Coastal Protection Act 1979 (NSW). 
29 Measham et al, above n 4. 
30 Environmental and Planning Assessment Act 1979 (NSW) ss 79C (1)(a)(i), (ii) and (v). 
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and Local Environmental Plans (LEPs), may specify additional considerations to be 
taken into account in the development assessment process. The Coastal Protection Act 
specifies additional requirements for planning and development undertaken in the 
‘coastal zone’.31 Since the introduction of the Standard Instrument—Principal Local 
Environmental Plan (Standard LEP), an LEP prepared by a council whose LGA falls 
wholly or partially within the coastal zone must adopt clause 5.5 of the Standard LEP. 
Clause 5.5 sets out further considerations for decision-makers when assessing 
development in the coastal zone. These considerations include, among other things, 
how the proposed development will impact existing public access to and along the 
foreshore for pedestrians, natural scenic quality and amenity and biodiversity and 
ecosystems. 
The State Environmental Planning Policy 71—Coastal Protection 2002 (SEPP 71) 
applies to the coastal zone. SEPP 71 stipulates that for development in a ‘sensitive 
coastal location’,32 the consent authority must give notice of the development 
application to the Minister for Planning and Infrastructure.33 Development assessment 
is required to take into account the matters outlined in clause 8 that include the likely 
impact of coastal hazards and coastal processes on development and the likely impact 
of development on coastal processes and hazards. These hazards and processes will be 
exacerbated by climate change, in particular by sea level rise. 
Since December 2010, local councils situated within the coastal zone have been 
required to prepare their CZMPs in accordance with the Guidelines for Preparing 
Coastal Zone Management Plans.34 CZMPs are required to be taken into account in 
development assessment under the EPA Act. Consent authorities must also consider 
the provisions of the New South Wales Coastal Policy 1997 in approving development 
in the coastal zone. This policy refers to the impacts of natural coastal processes and 
hazards on development, rather than specific climate change issues.35 It is a 
																																																						
31 The ‘coastal zone’ is defined in s 4 of the Coastal Protection Act 1979 (NSW) as consisting of the 
area between the western boundary of the coastline shown on maps and the outermost boundary of 
the coastal waters of the State. The coastal waters of the state extend, generally, to 3-nautical miles 
from the coastline. 
32 Being a location 100m from the MHWM of the sea, a bay or an estuary. 
33 State Environmental Planning Policy 71 – Coastal Protection 2002, cl 19, 11. 
34 Gazetted by the Minister pursuant to s 55D of the Coastal Protection Act 1979 (NSW) on 31 
December 2010. 
35 New South Wales Department of Planning and Infrastructure, Ministerial Direction 2.2, issued under 
s 117(2) of the Environmental and Planning Assessment Act 1979, 1 July 2009. 
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requirement to consider CZMPs in the development assessment phase under the EPA 
Act as per s 79C (1)(a)(v). CZMPs generally contain provisions relating to the 
pressures on coastal ecosystems, community uses of the coastal zone, and the 
management of risks to public safety and built assets.36 
In addition to EPIs and CZMPs, consent authorities must consider the provisions of 
the New South Wales Coastal Policy 1997, as a ‘proposed instrument’, in approving 
development in the coastal zone that relate to the impacts of natural coastal processes 
and hazards on development.37 This policy promotes the ecologically sustainable use 
of the New South Wales coastline as its overarching objective. However, the New 
South Wales Government has made it clear that the intent of this policy is not to 
‘sterilise’ development, even in high-risk areas.38 
Section 79C(1) of the EPA Act specifies the requirements that must be considered by 
a consent authority (usually a local council) in determining a development application 
that includes inter alia environmental planning instruments, Development Control 
Plans (DCPs), regulations, CZMPs, site-specific considerations and the public interest. 
With no express requirement for the consideration of the impacts of climate change in 
development assessment under s 79C, it has instead been incorporated into decision-
making via s 79C(e), as being in the public interest.39 Further, other guidelines and 
policies may shape the formulation of LEPs and CZMPs and, if incorporated into these 
plans, may have greater legal status. However, standing alone, neither LEPs nor 
CZMPs form or contain mandatory factors to be considered at the development 
assessment stage.40 The manner in which coastal climate change risks are dealt with 
on a case-by-case basis may be guided by such policies, but they are not required to 
																																																						
36 New South Wales Government, Guidelines for Preparing Coastal Zone Management Plans 
(Department of Environment, Climate Change and Water, 2010). 
37 Ibid. 
38 New South Wales Coastal Policy 1997, 12; Environmental Defender’s Office New South Wales, 
Submission to the New South Wales Department of Planning on the Draft New South Wales Coastal 
Planning Guideline: Adapting to Sea Level Rise, 11 December 2009. 
39 O’Donnell and Gates, above n 20. 
40 Rachel Baird et al, ‘Climate Change Considerations in Environmental Impact Assessment in 
Victoria, New South Wales and Queensland’ (2015) 27(5) Australian Environment Review 152. 
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be consistent with them.41 This is problematic, as the development approval stage is a 
critical stage for the implementation of coastal climate change adaptation policy. 
New South Wales planning law has been under various stages of review for several 
years. As part of this review, the New South Wales Government released an Issues 
Paper in 201142 that stated that ‘requiring the consequences of climate change to be 
considered’ is likely to be included in the objectives of the new planning legislation.43 
However, a review of the 2013 Exposure Bills revealed that climate change was not a 
consideration to be included even in the objectives of the proposed Acts.44 The 
references in s 1.3 (1)(a) of the Planning Administration Bill 2013 (NSW) were instead 
directed to balancing the ‘economic growth and environmental and social wellbeing 
through sustainable development’, noting the need to balance short- and -long-term 
considerations.45 Chief Justice Brian Preston of the Land and Environment Court of 
New South Wales has highlighted the weaknesses of objects clauses in legislation for 
regulating the use and exploitation of the environment.46 His Honour stated that objects 
clauses, though contained in virtually all modern statutes, are limited in their effect as 
interpretive tools, particularly when used to resolve ambiguity in the meaning of other 
provisions of the statute. Despite this, the acknowledgement in law of the need for 
coastal climate change adaptation, in the objects clause of the CP Act demonstrated 
some willingness by Parliament to take account of future climate impacts, even if 
tokenistic. 
Part 3 of the State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) gave 
statutory authority to the establishment of a New South Wales Coastal Panel. 
Established in 2010, the Panel advises relevant state and local government decision-
																																																						
41 Meredith Gibbs and Tony Hill (Blake Dawson), Coastal Climate Change Risk — Legal and Policy 
Responses in Australia (Report for the Department of Climate Change and Energy Efficiency, 
Commonwealth of Australia, 2011). 
42 Tim Moore and Ron Dyer, The Way Ahead for Planning in NSW? (Issues Paper of the NSW 
Planning System Review, New South Wales Government, Department of Planning and Infrastructure, 
2011). 
43 Ibid 27. 
44 New South Wales Government, White Paper — A New Planning System (Department of Planning 
and Infrastructure, 2013), Planning Bill 2013 (NSW), and Planning Administration Bill 2013 (NSW). 
45 See s 1.3(2): ‘Sustainable development is achieved by the integration of economic, environmental 
and social considerations, having regard to present and future needs, in decision-making about 
planning and development’ (Planning Bill 2013 (NSW)). See also the Planning Administration Bill 
2013 (NSW). 
46 Brian J Preston, ‘Internalising Ecocentrism in Environmental Law’ (Speech delivered at the Third 
Wild Law Conference: Earth Jurisprudence — Building Theory and Practice, Griffith University, 
Queensland, 16–18 September 2011). 
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makers on coastal management issues including erosion and protection options. The 
Coastal Panel has powers to approve protection works in limited circumstances, such 
as when a local council does not have a CZMP in place and when the works are 
undertaken in conformity with the objectives of the CP Act 1979 and subsequent 
amendments. The function of preparing CZMPs may also be referred to the Panel,47 
and the Panel has statutory powers to authorise or deny coastal protection works.48 The 
Panel lists its record of meetings and details its activities on the Office of Environment 
and Heritage website. 
The Coastal Protection and Other Legislation Amendment Act 2010 (NSW) that came 
into force on 1 January 2011, amended the CP Act, by allowing for the construction of 
Emergency Protection Works (EPWs) by a coastal landowner without development 
approval, provided they had a certificate authorising the placement of EPWs from the 
local authority49 and under strict and specified circumstances.50 This permitted a 
private landowner to protect property by erecting compliant EPWs where beach 
erosion was occurring, was imminent or was reasonably foreseeable. There were some 
limitations: EPWs could only be installed once on any given parcel of land51 and were 
to be removed within 12 months, unless a development application for longer-term 
coastal protection works was lodged.52 EPWs could comprise only specified material 
including sand or fabric bags filled with sand.53 While these amendments aimed to 
provide some clarity for local councils and landowners regarding the placement of 
protective material in areas subject to coastal erosion (the issue in the 2009 Land and 
Environment Court Vaughan interlocutory proceedings54), several shortcomings were 
																																																						
47 See <http://www.environment.nsw.gov.au/coasts/coastalpanel.htm>. 
48 Coastal Protection Act 1979 (NSW) pt 2A. 
49 Coastal Protection Act 1979 (NSW) s 55O. 
50 Coastal Protection Act 1979 (NSW) ss 55Q–55S. 
51 Coastal Protection Act 1979 (NSW) s 55S. 
52 Coastal Protection Act 1979 (NSW) s 55P (2). Specifically, the material must be placed: by a 
landowner for the purpose of reducing the impact of erosion on a building, in accordance with a 
certificate under Div. 2 that authorises the works and when beach erosion is either: occurring; 
imminent or reasonably foreseeable. 
53 Coastal Protection Act 1979 (NSW) s 55P. 
54 Following the May 2009 storm, the Vaughans sought to place concrete boulders in place of the then-
defunct sandbag wall as a temporary protection measure. However, they were prevented by an 
interlocutory injunction. See Tayanah O’Donnell, ‘Legal Geography and Coastal Climate Change 
Adaptation: The Vaughan Litigation’ (2016) 54(3) Geographical Research 301. See also Vaughan v 
Byron Shire Council; Byron Shire Council v Vaughan [2009] NSWLEC 88; Vaughan v Byron Shire 
Council; Byron Shire Council v Vaughan (No 2) [2009] NSWLEC 110; Vaughan v Byron Shire 
Council; Byron Shire Council v Vaughan (NSW Land and Environment Court proceedings 40342 and 
40344 of 2009). 
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highlighted with regard to the operation of the scheme.55 First, although development 
consent was not necessary for the erection of EPWs, certification was required. Such 
certification would be difficult to obtain in time to prevent erosion during a storm 
event.56 Second, development consent was still required for works to be in place longer 
than 12 months. Third, there was an inconsistency between allowing the construction 
of EPWs and sea level rise policies and guidelines that indicated a preference for ‘soft’ 
adaptation options. Finally, specific references to climate change adaptation were 
again left to the objects clause of the CP Act that states that the Act aims to ‘encourage 
and promote plans and strategies for adaptation in response to coastal climate change 
impacts, including projected sea level rise’. 
4.3.1. Statutory protection for local council decision-making 
Protection from potential legal liability arising as a consequence of local government 
decision-making resulting in damage or loss is found under s 733 of the Local 
Government Act 1993 (NSW). This is more than a simple tortious protection—this 
protection exists for the specific benefit of local councils, provided that council 
decisions are made bona fide. A council will have discharged their good faith 
requirements where they exercise their statutory authority ‘reasonably’.57 However, a 
policy framework in and of itself will not usually give rise to a duty of care.58 
Moreover, the New South Wales Sea Level Rise Policy Statement 2009 (Statement) 
was more than a policy framework, and the repeal of the Statement left a gap in this 
legislative protection.59 
Section 733(3)(f6) provides an exemption with respect to the negligent placement or 
maintenance of ‘temporary coastal protection works’ by a landowner.60 Crucially, in 
accordance with s 733 (5)(b), evidence that the authority considered the CZMP 
Guidelines are a requirement for eligibility for s 733 protection. Because the 
																																																						
55 Robert Ghanem and Kirsty Ruddock, ‘Are New South Wales’ Planning Laws Climate-Change 
Ready?’ (2011) 28 Environment and Planning Law Journal 17; Zada Lipman and Rob Stokes, ‘That 
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Environment and Planning Law Journal 182. 
56 Lipman and Stokes, ibid 192. 
57 Graham Barclay Oysters v Ryan [2002] HCA 54. 
58 Alec Finlayson v Armidale City Council (1994) 84 LGERA 225. 
59 O’Donnell and Gates, above n 20, affirmed in Jacqueline Peel and Hari M Osofsky, Climate Change 
Litigation (Cambridge University Press, 2015). 
60 This provision was amended from ‘emergency coastal protection work’ to ‘temporary coastal 
protection works’ as part of the Stage 1 reforms. 
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Guidelines require the uplift of the Statement benchmarks, the repeal of the Statement 
(discussed in Section 4.4.1) created a legal void. The overall protection offered by s 
733(3)(f5) remained.61 
The repeal of the Statement saw a period in which councils that had relied on sea level 
rise information provided by the Office of Environment and Heritage in the 
preparation of policy documents such as Flood Manuals and CZMPs62 effectively 
being left without an appropriate strategic management framework for coastal 
planning.63 Although there were many draft CZMPs by New South Wales councils 
between 2009 and 2012, few had actually adopted their CZMP as required for new 
LEPs (and for which the Statement was to be incorporated). The repeal left councils in 
a difficult position. A lack of guidance and support from the state following the repeal 
of the Statement meant that councils had minimal legal justification of any sea level 
rise benchmarks they might adopt, due to difficulties in demonstrating compliance 
with the 2013 CZMP Guidelines. 
Ghanem and Ruddock claim that the most efficient method of achieving effective 
adaptation to coastal climate change is for the New South Wales Government to 
initiate appropriate legislative reform to provide local authorities with appropriate 
frameworks for consistent decision-making.64 Calls for assistance for decision-makers 
who are unsure about how to proceed in tackling climate change remain relevant.65 
4.4. Additional Complexities 
4.4.1. The rise and fall of the Sea Level Rise Policy Statement 2009 
Coming into force in October 2009, the Statement set a minimum floor height for new 
residential dwellings, allowing for a 0.4m rise in sea levels by year 2050 and a 
																																																						
61 Note that protection will also depend on a variety of factors. O’Donnell and Gates, above n 20. See 
also Philippa England, ‘Heating Up: Climate Change Law and the Evolving Responsibilities of Local 
Government’ (2008) 13 Local Government Law Journal 209, 216. 
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s733 Local Government Act 1993 (NSW). 
63 O’Donnell and Gates, above n 20. 
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Laws Responding to the Challenges Posed to Our Coasts by Climate Change?’ (2008) 31(3) 
University of New South Wales Law Review 895. 
65 Ibid. 
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0.9 metre rise in sea levels by year 2100.66 Principles 3 and 4 of the New South Wales 
Coastal Planning Guideline 2010, the supporting document to the Statement, 
stipulates that ‘avoiding intensifying land use in coastal risk areas through appropriate 
strategic and land use planning’ and ‘considering options to reduce land use intensity 
for coastal risk areas where feasible’ are key requirements in local government 
decision-making. The Guideline also states, ‘where feasible, soft engineering options 
are preferred to hard engineering works if protection of both assets and coastal habitats 
are to be achieved.’ This acknowledges that structural protection works (even 
temporary protection works such as sandbags can protect immediate areas from coastal 
erosion) can divert or deflect coastal movement and erosion forces elsewhere, 
especially if these protection works are designed incorrectly or improperly sited.67 
Both the Statement and New South Wales Coastal Planning Guideline 2010 proved 
difficult to apply in practice. Many CZMPs were drafted, but never approved. In some 
localities pressures were brought to bear by residents who threatened to sue councils 
in negligence claims.68 Parliamentary debates in 2012 revealed concerns that attempts 
made by local councils to follow the Statement ‘faced vociferous resistance’ within 
their communities,69 while councils who were not redrafting their CZMPs were seen 
as ‘acting unilaterally rather than in concert with the State’.70 On 8 September 2012, 
the responsibility for managing sea level rise in New South Wales was formally 
returned to local councils, when the then state government announced the repeal of the 
Statement.71 
																																																						
66 New South Wales Sea Level Rise Policy Statement 2009, 3. 
67 New South Wales Government, NSW Coastal Planning Guideline – Adapting to Sea Level Rise 
(Department of Planning, 2010) 8. 
68 Ben Cubby, ‘Developer May Sue to Trigger Rethink on Sea Level Rises’, The Sydney Morning 
Herald (Sydney), 6 March 2012. Despite this, some coastal councils had already implemented climate 
change adaptation strategies, many of which sought to incorporate planning for sea level rise risk. See 
for example, Lake Macquarie City Council’s Lake Macquarie Sea Level Rise Preparedness Policy (8 
September 2008), renamed Lake Macquarie Waterway Flooding and Tidal Inundation Policy in 
August 2012; Wyong Shire Council’s Coastal Zone Management Plan 2011; Greater Taree City 
Council’s Greater Taree Climate Change Risk Assessment and Adaptation Plan (November 2010); 
Ballina Shire Council’s Climate Action Strategy 2012–2020 (December 2011). 
69 New South Wales, Parliamentary Debates, Legislative Assembly, 15 March 2012, 9792 (Greg 
Piper), consider also the commentary that follows: New South Wales, Parliamentary Debates, 
Legislative Assembly, 15 March 2012, 9793 (Rob Stokes). 
70 Ibid. 
71 A decision attributed to the regional variation of sea level rise by NSW Chief Scientist and Engineer 
Mary O’Kane, ‘Assessment of the Science Behind the NSW Government’s Sea Level Rise Planning 
Benchmarks’ (New South Wales Government, April 2012); participant interview, Jerry, NSW State 
Government Member of Parliament (his offices, 8 November 2012); New South Wales Government, 
68 
4.4.2. Planning litigation and climate change 
The concept of the public interest, as per s 79C (1)(e) and referred above, is an option 
for climate change to form part of the decision-making process as is necessary ‘in the 
public interest’. The following section includes a discussion of case law relating to this 
provision in the context of climate change, from New South Wales and from other 
state jurisdictions and in the context of planning law. 
In 2006, Gray v Minister for Planning72 held that the principles of Ecologically 
Sustainable Development (ESD) were a relevant consideration for decision-makers 
approving developments under the EPA Act.73 In 2007, judicial review litigation in the 
Land and Environment Court at first instance found that the Minister for Planning had 
failed to consider climate change in deciding to approve a major aged-care 
development on the New South Wales coast near Wollongong, because the Minister, 
as the relevant decision-maker, did not properly take into account future flood risk that 
would be exacerbated by climate change risks including future sea level rise. 74 Justice 
Biscoe said: 
Climate change presents a risk to the survival of the human race and other species. 
Consequently, it is a deadly serious issue. It has been increasingly under public scrutiny 
for some years. … Climate change flood risk is, prima facie, a risk that is potentially 
relevant to a flood constrained, coastal plain development such as the subject project.75 
This decision was appealed. Although the New South Wales Court of Appeal76 agreed 
that the importance of climate change flood risk to developments in high-risk places 
was a ‘relevant consideration’, the Court of Appeal found that the breadth of the 
applicability of the public interest test as applied by Biscoe J was erroneous, because 
all that was required under s 79C was evidence that the decision-maker had considered 
																																																						
NSW Coastal Planning Guideline, above n 67; O’Donnell and Gates, above n 20. A copy of the 
Statement is still available on some local council website archives (email correspondence from Senior 
Policy Officer, NSW Department of the Environment to Tayanah O’Donnell, 27 August 2015). 
72 Gray v Minister for Planning (2006) 152 LGERA 258. 
73 Environmental and Planning Assessment Act 1979 (NSW) [101]–[117]. 
74 Minister for Planning v Walker (2007) 157 LGERA 124. 
75 Walker v Minister for Planning [2008] NSWCA 224; (2008) 161 LGERA 423, 161. 
76 Ibid. 
69 
the decision in the context of the ‘public interest’.77 However, Bell J observed that 
ESD principles are: 
likely to come to be seen as so plainly an element of the public interest in relation to 
most if not all decisions [by the Minister] that failure to consider them will become 
strong evidence of failure to consider the public interest and/or to act bona fide.78 
ESD as a mandatory consideration was confirmed in Aldous v Greater Taree Council 
[2009] NSWLEC 17. In that case, the applicant argued that Greater Taree Council had 
failed to properly consider the principles of ESD because of a failure to consider 
climate change-induced coastal erosion.79 The Court held that, while in 2006 ESD may 
have been a relatively undefined legal concept, the growing public awareness between 
2006 and 2009 meant that it now fell squarely within the public interest spectrum,80 
despite ESD not being the basis for the final outcome of that case.81 
Elsewhere in Australia, cases decided by the Victorian Civil and Administrative 
Tribunal (VCAT) reflect the increased significance of the precautionary principle in 
planning decisions, and its use as a basis for considering the possible adverse impacts 
of climate change on development. While Victorian planning law contains no ‘public 
interest’ criteria, climate change considerations have been similarly incorporated via s 
60(1)(e) of the Planning and Environment Act 1987 (Vic), which states that before 
deciding an application, the responsible authority must consider ‘any significant 
effects which the responsible authority considers the use or development may have on 
the environment or which ... the environment may have on the use or development’. 
In Gippsland Coastal Board v South Gippsland Shire Council (No 2) [2008] VCAT 
1545, it was held that the requirements of this section were ‘sufficiently broad to 
include the influence that climate change and coastal processes may have on the 
proposed developments’; it was on this basis that the risk of impacts of sea level rise 
to the proposed residential development were unacceptable. The decision in Gippsland 
																																																						
77 Note; however, that ESD principles have been used in subsequent cases, requiring a decision-maker 
to consider climate change risk to such principles as a public interest consideration. See for example 
Aldous v Greater Taree City Council & Anor (2009) 167 LGERA 13 [26]–[31]; Barrington–
Gloucester–Stroud Preservation Alliance v Minister for Planning and Infrastructure [2012] 
NSWLEC 197 [170]. 
78 Walker v Minister for Planning [2008] NSWCA 224; (2008) 161 LGERA 423 [56]; consider also 
[63]. 
79 Aldous v Greater Taree Council [2009] NSWLEC 17 [23]. 
80 Ibid [28]. 
81 Ibid [77]. 
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is significant in that it was the first Australian merits review decision to use climate 
change impacts as a ground for the refusal of development consent, in the absence of 
specific legislative provisions making consideration of the issue mandatory.82 In the 
absence of legislated requirements, determinations of the ‘public interest’ will be 
conducted on a case-by-case basis. 
4.4.3. Existing use rights 
Existing use rights is a category of planning law that allows for the use of land in a 
particular zone to continue, even if the permitted land use zoning changes, provided 
that the land has been ‘continually used’ in the previously compliant way.83 The ‘use’ 
must have been lawfully approved in the original development consent for the site. 
Retrospectively changing land use zones is considered ‘politically unviable’.84 A 
recent Land and Environment Court decision on existing use rights concerned an 
appeal lodged pursuant to s 97 of the Environmental Planning and Assessment Act 
1979, to change the use of a site to ‘business premises’, found that so long as the 
business aspect of the use remained, the type of business could be changed 
notwithstanding that the relevant local planning scheme now prohibited such rights.85 
Existing use rights are generally applicable to the residential use of land in coastal 
areas. Historically, most coastal residential development was in the form of fishing 
shacks, and so the ongoing or ‘existing’ use rights associated with residential zoning 
of land for coastal residents may become more important as climate risks eventuate, 
and coastal property owners seek to redevelop their property. Where a private 
																																																						
82 Further, additional Victorian cases are also informative. See, for example, Stewart and Honan v 
Moyne Shire Council [2014] VCAT 360; D’Abate v East Gippsland Shire Council [2010] 1320; Taip 
v East Gippsland Shire Council [2010] VCAT 1222; Gippsland Coastal Board v South Gippsland 
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[360]. 
83 New South Wales Department of Planning, ‘Changes to Existing Use Rights’, Planning Circular PS 
06-007, 31 March 2006 <http://www.planning.nsw.gov.au/~/media/Files/DPE/Circulars/planning-
circular-changes-to-existing-use-rights-2006-03-31.ashx>. 
84 Participant interview, Jerry, New South Wales Member of Parliament (electorate offices, 8 
November 2012). 
85 See Haddad v Council of the City of Ryde [2016] NSWLEC 1386: preserved pursuant to s 109 of the 
Environmental and Planning Protection Act, and provided that c41 (2) of the Environmental Planning 
and Assessment Regulation 2000 could be satisfied. 
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homeowner wishes to replace their residential dwelling with another, existing use 
rights could be asserted by the owner to force the local authority to assent to the 
development. 
4.5. Coastal Law Reform: 2011–2016 
Following a change in political leadership within the New South Wales State 
Government, the ‘Stage 1’ coastal law reforms in 2011–2012 aimed to relax ‘onerous 
sea level rise planning benchmarks’ and give ‘more freedom to landowners to protect 
their properties from erosion’.86 As discussed above, amendments to the CP Act by the 
Coastal Protection and Other Legislation Amendment Act 2010 and the Coastal 
Protection Amendment Act 2012 as supported by the Coastal Protection Regulation 
2011 enabled the introduction of EPWs,87 to protect waterfront homes at specified 
locations along the New South Wales coastline.88 Stage 1 amendments included the 
renaming ‘emergency coastal protection works’ as ‘temporary coastal protection 
works’, allowing temporary coastal protection works without council approval 
provided that they complied with the requirements set out in the CP Act, removing the 
requirement that temporary coastal protection works could only be placed when beach 
erosion is occurring or imminent or reasonably foreseeable, that temporary coastal 
protection works be removed 12 months after placement, removing the restriction that 
provides that emergency coastal protection works may be placed on private land only 
once and reducing by half the maximum penalties applicable to breaches of the 
relevant provisions. 
On 13 November 2014, the then New South Wales Minister for Planning Rob Stokes 
announced ‘modern, coherent’ Stage 2 coastal management law reforms.89 This reform 
package has three main foci: first, replacing the current framework with a less complex 
framework, and one that integrates multiple and varied statutory obligations; second, 
processes to better support council decision-making, with particular reliance here on 
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the new manual and improved ‘technical’ advice including coastal mapping and third, 
a clear system for the funding and financial arrangements of coastal management 
responses. The new Act was assented on 7 June 2016, although at the time of writing 
this thesis it is yet to be proclaimed.90 This suite of coastal law reforms in New South 
Wales follows a prolonged history of planning law reform around the country.91 
The new coastal management framework comprises of the Coastal Management Act 
(CM Act), a new State Environment Planning Policy (Coastal Management SEPP) and 
a new Coastal Management Manual. Once it commences, the CM Act will replace the 
CP Act. 
4.5.1. CM Act 2016, Coastal Management SEPP and Coastal Management 
Manual 
The CM Act redefines the coastal zone into four distinct coastal management areas to 
include: coastal wetlands and littoral rainforest areas,92 coastal vulnerability areas,93 
coastal environment areas94 and coastal use areas.95 The CM Act defines adaptation to 
include coastal hazard management, storms and other events that we already know 
occur on a dynamic and moving coastline (ss 3f–i). 
These new coastal zones operate hierarchically.96 While the central focus on ESD for 
the benefit of the state in the new framework is commendable, the burden for 
understanding and implementing this new framework will largely fall to local councils. 
This is particularly evident in the oversight requirements to be placed on councils in 
monitoring for coastal hazards and giving effect to coastal management plans that 
detail such hazards97 including the preparation of a coastal erosion emergency action 
																																																						
90 Coastal Management Bill 2016 (NSW) Act No 20 of 2016 
<https://www.parliament.nsw.gov.au/bills/Pages/bill-details.aspx?pk=3291>. It has not been 
proclaimed as at 30 November 2017. Following passage of the Bill, there was a change of ministerial 
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preparation of a Coastal Management Plan. 
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plan in some circumstances.98 The funding announced to assist with coastal mapping 
will go some way to appeasing this; however, it is a funding commitment for five years 
only. These increased and specific measures may potentially give rise to increased 
liability risk, particularly when consistent sea level rise guidelines do not exist.99 The 
liability protection in s 733(5)(b) remains,100 with the Bill and the Second Reading 
Speech indicating that the new Coastal Management Manual is intended to integrate 
‘planning and reporting framework obligations’ under the Local Government Act 
1993.101 
The removal of protection works without development consent is a substantive and 
positive change. A public authority can still place these works (if deemed necessary 
during a storm event); however, private property owners must now apply for 
development consent if they wish to install protection works. This change is integrated 
with s 121B of the EPA Act and brings with it substantive penalty provisions applicable 
to a failure to comply. 
A further amendment includes the requirement for local councils to prepare Coastal 
Management Programs (CMPs). These documents will replace the previous CZMPs, 
and will be given the same statutory force as those guidelines for the purposes of the 
preparation of LEPs. Councils will need to ensure that the specific aspects of the CMPs 
that they want to apply to development decisions are clearly articulated in any new 
LEP or amendments to a current LEP.102 
The CMPs will require the Coastal Manual to be finalised.103 The Coastal Manual 
details the mandatory requirements and other elements of the preparation of the CMPs. 
This includes a toolkit that will provide information about sea level rise projections. 
																																																						
98 Coastal Management Bill 2016, cl 15. 
99 The current legal position remains that councils are expected to adopt their own sea level rise 
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100 O’Donnell and Gates, above n 20, 227. 
101 Coastal Management Bill 2016, cl 21(g). 
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The Coastal Manual will become the relevant manual for the purposes of s 733(5)(b), 
which will be amended to reflect this. This amendment, under Subsection 5, will 
determine that a council has acted in good faith if it acts, in the decision-making 
process, substantially in accordance with the principles and mandatory requirements 
set out in the Coastal Manual. This provision has some ambiguity as to what 
substantially means and what these principles are. This could result in conflict in the 
future at the decision-making level, and potentially result in litigation. A failure to 
comply with the Coastal Manual could have consequences for s 733 liability 
protections. Section 14 of the CM Act gives power to the Minister to issue a direction 
to councils to create a CMP, and ss 16 and 17 ensure community consultation. 
The new Coastal Management SEPP does most of the heavy lifting for the CM Act. It 
will replace aspects of SEPPs 14, 26 and 71 (Coastal Wetlands, Littoral Rainforests, 
and Coastal Protection SEPPs, respectively), and repeal cl 5.5 of the Standard 
Instrument—Principal Local Environmental Plan. Mapping of proposed coastal 
management areas will be published as part of the new Coastal Management SEPP for 
use in determining appropriate development in the new coastal zones as outlined in the 
CM Act. This prevails over councils’ LEPs. This mapping will be done on a region-
by-region basis, thus alleviating some of the burden on individual or smaller local 
councils and streamlining cross-jurisdictional issues. This completion of this mapping 
is part of the reason for the delay on the proclamation of the CM Act.104 
4.5.2. Compliance measures and the integration of coastal interests 
An important aspect of this latest coastal law reform package is the Integrated Planning 
and Reporting framework.105 This process will ideally result in a uniform application 
of coastal law and policy, conformity in the community’s expectations of land use in 
the coastal zone and on the coastline, and thus ensuring councils collaborate and work 
regionally. The reforms will also ensure that councils do not have an extended period 
with draft coastal management plans,106 because the CMPs are directly linked to 
																																																						
104 Personal correspondence from Professor Bruce Thom to Tayanah O’Donnell, July 2017. 
105 Section 23 of the Bill. 
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CMPs with other relevant plans made pursuant to pt 2 of ch 13 of the Local Government Act 1993 and 
the Environmental and Planning Assessment Act 1979. 
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financial reporting requirements. Linking these to councils’ financial planning107 will 
ensure consistent and timely coastal management across the state. 
The Coastal Council replaces the Coastal Panel. The Coastal Council’s role as per Part 
4 of the CM Act will be to provide advice to the Minister in the administration of the 
new Act, including on local council compliance matters and performance audits of 
local councils. Performance audits may be recommended by the council to determine 
whether a local council is effectively implementing its coastal management 
program.108 Part of this process is to also identify opportunities for local council 
capacity building.109 The Coastal Council will comprise ‘people with expertise in areas 
relevant to coastal management, such as coastal land use planning, coastal physical 
sciences, economics and social science’110 and will be afforded statutory independence 
in advising the Minister. 
The announcement of $83.6 million funding commitment towards the management of 
the coastline is designed to relieve some of the burden on local councils with respect 
to hazards mapping and coastal planning.111 However, local councils have 
responsibility for a vast coastline, and coastal plans will require regular updating under 
this proposed regulatory framework. Councils will be required to rely on up-to-date 
spatial mapping when assessing risk, which will add additional financial pressure for 
coastal councils. Given the uncertainty of the extent of exacerbated coastal hazards 
due to sea level rise, this funding will likely need to be beyond the five-year timeframe 
currently specified. In addition, the synthesis (or otherwise) of land use zoning and 
coastal management has the potential to increase opportunities for inconsistencies and 
potential legal challenge.112 Despite these observations, the proposed suite of changes 
to the CM Act gives a strong foundation for integrated climate adaptive planning on 
the coast and for a legal approach that is far more cognisant of the dynamic physical 
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nature of the New South Wales coast and the challenges associated with the vast 
interests in it. 
4.6. A Role for Rolling Easements? 
Rolling easements are a viable legal tool for managing the challenges associated with 
coastal management, particularly in the context of significant environmental changes 
for coastlines over the course of the coming century and in light of private property 
rights. A rolling easement is a notification on land title that puts property owners on 
notice of other interests in a specific piece of land.113 A rolling easement is a preferred 
coastal management option than retreat, as it allows for a range of uses of coastal land 
at different times or event-based trigger points. A rolling easement, as Titus explains: 
does not render property economically useless, they merely warn the owner that 
someday, environmental conditions will render the property useless, and that if this 
occurs, that state will not allow the owner to protect his or her investment at the expense 
of the public.114 
As a possible alternative to attempting to completely prohibit shoreline development, 
a rolling easement can provide a method to promote public recognition that the land 
being developed is at risk of environmental change. The easement can change the use 
of the land once a specified point is reached. Once this predetermined (time- or -event-
based) trigger point is reached, the use of the land reverts to the use as specified in the 
easement.115 
Despite tensions existing in Australian law,116 rolling easements are worth 
consideration, as they can allow for valuable coastal land to be used at its highest value 
at a particular point in time, with the risks associated with development on the coast 
to be borne by the future landowner. Easements in New South Wales have the added 
																																																						
113 The history to the development of easements is beyond the scope of this work; however, it may be 
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benefit of registration under the Conveyancing Act 1919 (NSW), particularly if 
initially provided over Crown land and land dedicated for a public purpose (such as 
public access to the coast).117 They offer an approach that best balances environmental 
and property interests in the coast within the current Australian legal system at this 
point in time. This is because ‘the rolling easement concept involves some level of 
securing environmental values into the future’.118 Rolling easements also offer 
flexibility, which is useful given the dynamic nature of the coastline. Rolling 
easements provide advance notices of where potential land or property damage and 
losses will lie. This, in turn, provides both private owners and would-be developers 
with ample time to factor in future planning scenarios on climate risk, but to still 
maximise land use potential. For this reason, they have proved a popular option in the 
United States (US)119 where they have gained renewed interest as a useful climate 
change adaptation approach in responding to sea level rise.120 While the function and 
value of rolling easements from a private property perspective remain contested in 
some circumstances,121 they remain an important consideration particularly in 
avoiding land use planning litigation. Shoreline management has been the subject of 
interesting litigation in the US.122 
Because rolling easements have the ability to be put in place now but ‘triggered’ later 
by reaching a predetermined threshold, they maximise the temporal use of contentious 
lands. As I and co-author Louise Gates discussed in 2013,123 these can be time-based 
trigger points, event-based trigger points or a combination of both. An example of a 
combined time- and event-based trigger could be a specific mean rise in sea level each 
year for a specified number of years. A trigger system could work whereby planning 
approvals would still be given in the ordinary way they are now, but would also 
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incorporate a lapsing mechanism triggered when a certain threshold of risk to coastal 
access, ecosystem function or other predetermined interest is reached. Alternatively, a 
rolling easement could operate such that a condition of approval of development 
contains a specific trigger for the change of use in the land. Once the trigger point is 
reached, the use of the property is required to change. Abel et al. (2011) argue that 
property rights rules triggered by biophysical thresholds such as mean sea levels are 
more suited to addressing the uncertainties associated with predictions of sea level rise 
than those that are time-based.124 Conditions attaching to development approvals 
could, for instance, incorporate triggers for the cessation of the approval after a 
specified time or event (such as a specified rise in sea level) has occurred. Such a 
condition could require that a property be converted to an alternate use once the sea 
reached a pre-specified distance from the property. 
In situations that require short- or medium-term protective works (such as a storm 
event), mandatory conditions attaching to the development consent can ensure 
continuing public access to the foreshore by specifying that an easement be reserved 
along the landward edge of the works. Such conditions are common in the UK under 
the Marine and Coastal Access Act 2009 (UK) that places a duty on the decision-maker 
to secure a long-distance walking trail along the open coast of England (‘the Coast 
Path’) together with public rights access to a wider area of land along the path for 
amenity and enjoyment purposes. While the geographical size of the UK as compared 
to Australia has practical implications for an Australian coastal path, smaller coastal 
paths could be implemented in a locality specific way.125 This type of infrastructure 
can prove beneficial to the community, as well as provide a protective buffer along a 
coastline. 
The utilisation of rolling easements in Australia is a useful option to address the 
competing demands the Australian coastline faces. By properly balancing current 
competing interests in the coast for the benefit of both current and future generations, 
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rolling easements may offer a more cost-effective option for managing coastal 
development in the long term. 
4.7. Conclusion 
The purpose of the chapter is to illustrate the complexities of coastal management in a 
dynamic landscape. This chapter has address the research sub-questions, what is the 
relevant statutory and case law, regulations, and guidelines for coastal management in 
New South Wales? How can it be reformed? Answering these questions provides a 
necessary and important history of law and law reform relevant to both the New South 
Wales coast and to legal geography scholarship. This chapter has discussed at length 
the intricacies of relevant land use planning and coastal management law as applicable 
in New South Wales at the time of the fieldwork and through to the time of writing 
this dissertation. This chapter shows that this area of law can be fraught; it has 
undergone several changes with successive changes in state government and those 
governments’ respective sea level rise and climate change policy positions. The new 
legislation will be tested once it comes into force, resulting in new challenges. 
In addition to the extensive review of relevant statutory frameworks pertaining to 
coastal management and land use planning in New South Wales, this chapter has also 
discussed case law and litigation concerned with land use disputes wherein climate 
change impacts and place specificity regarding particular development(s) are both 
important features. Litigation has the potential to ‘shape actions’ in responses to 
climate change126 and these judicial decisions demonstrate that courts are less willing 
to compensate landowners for restrictions placed on their property rights arising 
because of environmental planning legislation.127 This can have important 
implications for those who rely on law to primarily protect private property interests. 
As McLeod and McLeod identify, ‘developments in environmental and town planning 
																																																						
126 Jacqueline Peel and Lee Godden, ‘Planning for Adaptation to Climate Change: Landmark Cases 
from Australia’ (2009) 9(2) Sustainable Development Law and Policy 37–41, 71–2, 38; see also 
Tayanah O’Donnell, ‘Legal Geography and Coastal Climate Change Adaptation: The Vaughan 
Litigation’ (2016) 54(3) Geographical Research 301. 
127 Rowena Maguire and Angela Phillips, ‘The Role of Property Law in Environmental Management: 
An Examination of Environmental Markets’ 28 (2011) Environment and Planning Law Journal 215. 
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law have provoked, and no doubt will continue to provoke, substantial changes in 
concepts such as the “public interest” and even “property” itself’.128  
It remains to be seen whether the on-the-ground outcomes of these reforms will in fact 
be ‘sensitive to local priorities and vulnerabilities’129 and whether these local priorities 
are sustainable. The current law reform changes as discussed above are a step in the 
right direction. However, opportunities remain to reform coastal management law 
including with mechanisms such as rolling easements. 
The attempts of land use planning law to manage a dynamic material space such as the 
coast is important, although some contention remains. Inherent subjectivities that can 
and do arise on the interpretation of laws, regulations, instruments and policies by 
decision-makers, communities, and lawyers, result in tensions between state and local 
governments who are under social and political pressures when creating a land use 
framework that is robust enough to respond to climate change. 
																																																						
128 Glen McLeod and Angus McLeod, ‘The Importance and Nature of the Presumption in Favour of 
Private Property’ (2009) 15 Environment and Planning Law Journal 97, 106. 
129 Emma Struys, ‘Towards Best Practice Coastal Planning: Challenges of Negotiating Regional 
Understandings with Local Priorities in New South Wales’ (2015) 7(1) Australian Journal of 
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Chapter 5. Implementing Climate Change Adaptation: the 
Market, Legal Liability and Local Politics 
Michael: Tony Abbott, he is the epitome of the problem. Absolute epitome of the 
problem. Because he’s living 20 years ago with mass consumerism, mass capitalism. 
‘The market will find its way around everything’ [using his forefingers to make 
quotation marks]. That’s bullshit. He’s a—… (long pause) 
Me: What do you think the role of the law is in all of this? 
Michael: Well, you’re not allowed to shoot politicians. 
(Discussion with Michael, Lake Macquarie resident, 27 May 2012).1 
5.1. Introduction 
This chapter is concerned with how specific government actors and the insurance 
sector use private property discourses to enact or defer climate change adaptation 
policy. It also explores how law, as a system that attempts to maintain objectivity using 
a process that Blomley terms ‘bracketing’,2 maintains private property discourses. 
Bracketing, in Blomley’s definition, is a normative process in which law abstracts a 
‘set of relations, specifically legally consequential’ relations.3 Bracketing aims to 
position law as objective or somehow removed from societal influence. However, as 
several key scholars argue, it is impossible to remove law from its social and material 
surrounds.4 Law is heavily involved in social ordering.5 Further, law can never be 
objective, because it is continually informed by the social world.6 
Law is an important facilitator of social change.7 However, in Australia, attempts to 
regulate coastal climate change adaptation have struggled to balance regulation against 
																																																						
1 Participant interview, Michael, Lake Macquarie resident (his home, Swansea, 27 May 2012). 
2 Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ (2014) 10(1) Annual Review of 
Law and Social Science 133. 
3 Jeremy Waldron, The Right to Private Property (Clarendon Press, 1988) 137. 
4 Nicole Graham, Lawscape: Property, Environment, Law (Routledge, 2011). See also Luke Bennett 
and Antonia Layard, ‘Legal Geography: Becoming Spatial Detectives’ (2015) 9 Geography Compass 
406; Wesley Pue, ‘Wrestling with Law: (Geographical) Specificity vs. (Legal) Abstraction’ (1990) 
11(6) Urban Geography 566. 
5 Ibid. See also Blomley, above n 2; Miranda Forsyth, ‘Legal Pluralism: The Regulation of Traditional 
Medicine in the Cook Islands’ in Peter Dragos (ed), Regulatory Theory: Foundations and 
Applications (ANU Press, 2017) 233–246, particularly at 235–6. 
6 Blomley, above n 2. 
7 W Neil Adger, Nigel W Arnell and Emma L Tompkins, ‘Successful Adaptation to Climate Change 
across Scales’ (2005) 15 Global Environmental Change 77; Jan McDonald, ‘Mapping the Legal 
Landscape of Climate Change Adaptation’ in Tim Bonyhady, Andrew Macintosh and Jan McDonald 
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the protection of private property—and against the potential legal and political 
consequences that failure to protect private property might entail. The ideals, values 
and cultures that are central to modern private property are bundled together as 
property ‘rights’. These rights are protected by the institution of private property,8 
defined in this dissertation as a system of ordering that gives the values, cultural 
discourses and regulation associated with protecting property (and property rights) 
actual legal effectiveness.9 McDonald argues that law has a central role in facilitating 
climate adaptation: 
Legal responses will be needed to strike a balance between achieving essential 
adaptation outcomes, respecting private property rights where they exist, and avoiding 
the creation of compensable rights under future regulatory regimes.10 
McDonald’s observation reinforces a hierarchy of private property rights. She argues 
that climate adaptation will occur, but that private property rights must be ‘respected’ 
in the process. This chapter shows that the prioritisation of private property rights 
protection is not only supported but is enabled by government(s) keen to divest their 
risk exposure. Divestment of this risk from government to the private sector (in 
particular to the insurance sector) sees the continuance of this prioritisation. 
Risks to the material object called ‘property’ are also risks to the systems that support 
property. As Waldron explains, ‘the concept of a property system is the concept of a 
system of rules governing access to and control of material resources’ and people ‘are 
going to disagree about who is to make which use of what’.11 Thus, social systems, 
including systems of property law, provide rules designed to solve problems of access 
to and control of material resources that can be categorsied as ‘property’. Considering 
this, this chapter seeks to answer the following dissertation sub-questions: How do 
state government, local government and the insurance sector rely on the regulatory 
institution of private property to advance climate change adaptation policy action? In 
																																																						
(eds), Adaptation to Climate Change: Law and Policy (Federation Press, 2010); Susanne C Moser 
and Julia A Ekstrom, ‘A Framework to Diagnose Barriers to Climate Change Adaptation’ (2010) 
107(51) Proceedings of the National Academy of Sciences 22026–22031; Elisabeth M Hamin and 
Nicole Gurran, ‘Urban Form and Climate Change: Balancing Adaptation and Mitigation in the US 
and Australia’ (2009) 33(3) Habitat International 238; Jochen Hinkel et al, ‘Sea-Level Rise Scenarios 
and Coastal Risk Management’ (2015) 5 Nature Climate Change 188. 
8 Nicole Graham, ‘Property and Environment’ in The International Encyclopedia of Geography 
(Annals of American Geography, 2017) 1–12. 
9 Waldron, above n 3. 
10 McDonald, above n 7, 12, 20. 
11 Waldron, above n 3, 31–2. 
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what ways does a fear of legal liability for land use planning decisions reinforce the 
power of property? And how are the local authorities in Port Stephens and Lake 
Macquarie using law in different ways to respond to climate change adaptation? 
The centrality of market forces to climate change adaptation planning has been 
emphasised by the Australian federal government, who remain keen on divesting 
climate-related risk. This position was made clear in the 2012 recommendations made 
by the Productivity Commission Barriers to Effective Climate Change Adaptation12 
and in a more recent review of climate change policy.13 A market-based approach to 
climate adaptation is steeped in neoliberalism, a theory that claims that all economic 
and social problems have a market solution that is preferable to a state solution.14 This 
thinking has its origins in libertarian theories of property.15 Libertarian theory, 
grounded in the philosophy of John Locke,16 views property as an interrelated structure 
that orders political and social society.17 Traditionalist Lockean analysis considers that 
‘one is the maker of his own thing’; therefore, if an individual invests time and money 
into a venture that results in some type of material gain, they have the right to enjoy 
the fruits of that labour.18 This includes enjoyment of the rights associated with 
material, land-based property including freedom to enclose, enjoy and exclude. 
Further, Locke asserts that labour is the critical source of value vested in the property.19 
These ideas have permeated into popular discourses of property and into how property 
is regulated by ‘the market’. Applying this thinking to coastal climate change 
adaptation, we see that coastal property owners resist any incursions on their property 
rights, even when sea level rise will cause water to encroach on their land.20 
																																																						
12 Australian Government Productivity Commission, Barriers to Effective Climate Change Adaptation 
(Report No 59, Final Inquiry Report, Canberra, 2012). 
13 Department of Environment and Energy, 2017 Review of Climate Change Policies, 19 December 
2017 <http://www.environment.gov.au/system/files/resources/18690271-59ac-43c8-aee1-
92d930141f54/files/2017-review-climate-change-policies.pdf>. 
14 Rosemary Lyster, Climate Justice and Disaster Law (Cambridge University Press, 2015). 
15 Ibid; Nicholas Blomley, ‘Law, Property, and the Geography of Violence: The Frontier, the Survey, 
and the Grid’ (2003) 93(1) Annals of the Association of American Geographers 121. 
16 Gregory S Alexander and Equardo M Peñalver, An Introduction to Property Theory (Cambridge, 
2012); Waldron, above n 3; Graham, above n 8. 
17 Alexander and Peñalver, above n 16, 37–46. 
18 Ibid 46–8. 
19 Ibid. 
20 One of several important values identified in coastal adaptation research undertaken in Victoria in a 
similar timeframe to this dissertation fieldwork (unknown to me until mid-2013). See in particular: 
Sonia Graham et al, ‘The Social Values at Risk From Sea-Level Rise’ (2013) 41 Environmental 
Impact Assessment Review 45–52; Sonia Graham et al, ‘Local Values for Fairer Adaptation to Sea-
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Private property rights are relational—they rely on systems of social ordering. These 
rights, which distribute control over valuable resources, are inherently social and 
political by their nature and; therefore, they perpetuate cultural discourses.21 
Unpacking this is critical to understanding the influence key coastal actors can have in 
a coastal lawscape, both for coastal climate change adaptation policy and for 
adaptation pathways.22 This is in part because society treats property law—a system of 
rules for social ordering—as encoding actual rights, as being itself a regulatory 
institution. And these discourses about property rights contribute to powerful cultural 
discourses that reinforce the idea of property as a regulatory institution. As such, 
throughout this chapter, the phrase ‘property rights’ should be interpreted as meaning 
the rights associated with modern libertarian notions of private property: the right to 
exclude, the right to enclosure and the right to protect.23 As Lockean origins of the 
libertarian perspectives on property is premised on three core concepts: nature, money 
and governmental regulation, it ( at least in theory) leaves open the door for 
governmental regulation, the third core concept, to redefine the boundaries of the 
rights to exclude, to enclose and to protect.24 
Property and property law scholar Nicole Graham builds on the rights-based definition 
of private property elucidated by Waldron and others:25 
The legal apparatuses of private property regimes regulate the normative and discursive 
conditions through which objects are commodified, exchanged, and accumulated as 
																																																						
Level Rise: A Typology of Residents and Their Lived Values in Lakes Entrance, Australia’ (2014) 29 
Global Environmental Change 41–52. Consider also Thomas G Measham et al, ‘Adapting to Climate 
Change Through Local Municipal Planning: Barriers and Challenges’ (2011) 16(8) Mitigation and 
Adaptation Strategies for Global Change 889; Arun Agrawal, ‘Local Institutions and Adaptation to 
Climate Change’ in Robin Mearns and Andrew Norton (eds), Social Dimensions of Climate Change: 
Equity and Vulnerability in a Warming World (The World Bank, 2010); Elissa Waters, Jon Barnett 
and Aedan Puleston, ‘Contrasting Perspectives on Barriers to Adaptation in Australian Climate 
Change Policy’ (2014) 124 Climatic Change 691; Tor Håkon Inderberg and Per Ove Eikeland, 
‘Limits to Adaptation: Analysing Institutional Constraints’ in W Neil Adger, Irene Lorenzoni and 
Karen L O’Brien (eds), Adapting to Climate Change: Thresholds, Values, Governance (Cambridge 
University Press, 2009) 433. 
21 Joseph William Singer, Entitlement: The Paradoxes of Property (Yale University Press, 2000); 
Nicole Graham, ‘Dephysicalisation and Entitlement: Legal and Cultural Discourses of Place as 
Property’ in Brad Jessup and Kim Rubenstein (eds), Environmental Discourses in Public and 
International Law (Cambridge University Press, 2012) 96; Graham, above n 8. 
22 Defined as ‘a decision strategy that entails a vision for the entity exposed to climate risks, to be met 
through a sequence of manageable steps over time, each of which is triggered by a change in 
environmental or social conditions’ (Jon Barnett et al, ‘A Local Coastal Adaptation Pathway’ (2014) 4 
Nature Climate Change 1103–7, 1103). 
23 Alexander and Peñalver, above n 16; Singer, above n 21. 
24 Alexander and Peñalver, above n 16, 146. 
25 Waldron, above n 3; Alexander and Peñalver, above n 16. 
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wealth. Private property is therefore a category of property that is indispensable to the 
purpose and operation of capitalist economies. Accordingly, private property rights 
have been afforded strong legal protection and legal priority within the overarching 
hierarchy of legal rights and obligations in a given legal order, thus stabilising and then 
entrenching the normative dimensions of private property.26 
Graham’s account here observes key additional features of property as a regulatory 
institution and as cultural discourse. First, she acknowledges the indispensability of 
property to capitalist economies. This indispensability means that property is almost 
always afforded both legal and social protections. This chapter examines how this 
protectionism is enacted in and for coastal climate change adaptation, particularly in 
relation to legal liability for land use planning decisions that could be perceived as 
curtailing private property interests. The combination of fearing and relying on legal 
liability considerations for climate adaptation outcomes provides empirical support for 
this element of Graham’s observation. Second, Graham observes that systems of 
ordering entrench the normative dimensions of private property in everyday social 
enactments. The following discussion will show that these systems of ordering are 
heavily influenced by local government politics in both examined localities, and it 
shows how local government officers and elected officials use law to rationalise this 
use of power. 
Chapter 4 outlined how land use planning law has curtailed these rights for the primary 
purpose of coastal management. In many coastal localities, including Lake Macquarie 
and Port Stephens, the impacts to coastlines presented by climate change (outlined in 
Chapter 1) exacerbate a fear of curtailing private property rights.27 Further, how each 
scale of government uses property rights discourses and a reliance on the market as a 
rationale for climate change adaptation law and policy can reinforce the power of the 
institution of property, empowering property owners to resist the implementation of 
these policies unless they benefit (or at least do not negatively affect) their property. 
Very often these enactments are by specific state actors and their intent is to reduce 
political risk. This illustrates a complicated and multilayered local politics of climate 
																																																						
26 Graham, above n 8, 6. 
27 Nick Abel et al, ‘Sea Level Rise, Coastal Development and Planned Retreat: Analytical Framework, 
Governance Principles and an Australian Case Study’ (2011) 14 Environmental Science and Policy 
279. See also Lars Otto Næss et al, ‘Institutional Adaptation to Climate Change: Flood Responses at 
the Municipal Level in Norway’ (2005) 15 Global Environmental Change 125. 
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change28 that deny ‘the necessary connection’29 between land use planning and 
property. In the context of climate change, this ostensible separateness30 must, over 
time, give way to the actual connectedness that it disguises. However, at present, the 
key coastal actors on whom this chapter focuses rely on the ordering power of law and 
of private property for two purposes: to reduce real or perceived exposure to legal 
liability risk and to reinforce the hierarchy and dominance of private property rights. 
The evidence presented in this chapter demonstrates that the enactment of coastal 
climate change adaptation policy as it relates to coastal management is heavily 
dependent on perceptions of liability risk, interpretations of law and on local politics. 
Therefore, unpacking the interactions and relationships between key coastal actors and 
law is critical to understanding the inherent social process that is adaptation decision-
making in coastal localities.31 This unpacking is also critical for expanding the remit 
of the notion of a lawscape to include these important political and governmental 
perspectives.32 
5.2. Framing Legal Liability 
This section delves more deeply into the concerns about legal liability for development 
approval decisions. Since this the fieldwork for this dissertation, legal liability 
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concerns have expanded to include potential liability for councils that elect or omit to 
undertake protection works. This fieldwork of this dissertation focuses primarily on 
liability concerns with respect to past and future development approval to property 
owners.33  
When the New South Wales Sea Level Rise Policy Statement 2009 (Statement) was 
passed in October 2009, the significance was twofold. First, it recognised that local 
councils were at the forefront of managing coastal climate change risk such as sea level 
rise. Second, it made clear that the state government did not accept any legal liability 
that might arise from the Statement, despite councils’ ongoing concerns.34 The 
Statement stipulated planning benchmarks specifying minimal floor heights in specific 
coastal zones be articulated in CZMPs as created by local councils. On this latter point, 
the Statement specified: 
Coastal hazards and flooding are natural processes and the Government considers that 
the risks to properties from these processes appropriately rest with the property owners, 
whether they be public or private. This will continue where these risks are increased by 
sea level rise. Under both statute and common law, the Government does not have nor, 
does it accept specific future obligations to reduce the impacts of coastal hazards and 
flooding caused by sea level rise on private property.35 
This specification demonstrates the state government’s willingness to ensure that it 
passed on responsibility to local councils, and ultimately, private property owners. In 
2012, New South Wales State Government Member of Parliament Jerry and I sat down 
for our interview. On the topic of the role of law in coastal climate change adaptation 
we discussed both the inconsistency of sea level rise benchmarks across the country 
and the legacy issues (perpetuated in many instances by existing use rights) that local 
decision-makers needed to respond to as and when they integrated climate change 
adaptation into land use planning policy. Existing use rights (discussed in Chapter 4) 
exacerbate the tensions between upholding a private property owner’s ‘right’ to use 
																																																						
33 Liability concerns of coastal protection works warrant analysis in a subsequent project. 
34 Nicole Gurran et al, Planning for Climate Change Adaptation in Coastal Australia: State of Practice 
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their property and the environmental impacts on the coast that come from that property 
use. To this end, Jerry observed: 
There’s dealing with the legacy issues with decisions that have been made in the past 
and then there’s the planning for the future. So, you can divide them neatly up. The 
more problematic or the harder to resolve are the legacy issues where people have been 
given a right to develop in areas they probably shouldn’t have. We haven’t learned a 
great deal from history and there’s still pressure to develop the underdeveloped parts of 
the coast, and the planning regime still needs to be clarified in order to encourage 
development where it should go and steer it away from where it shouldn’t go. 
Overlaying on top of this is underlying land values and where people want to live and 
want to develop. Which is changing, you go back to the ’60s and no-one wanted to live 
near the coast, that was not considered as a desirable place to live and that only really 
started to change, the 74 storms reinforced that, it only started to change certainly on 
the Sydney coast when the deep water ocean outfalls went in in the late ’80s early ’90s 
… and we’re starting to see buyers concerned about the vulnerability of coastal 
properties to cope with SLR and coastal erosion, and that’s slowly starting to impact on 
prices again which is going to change the economic pressures for development.36 
Consideration of the above comments in light of an East Coast coastal storm of June 
2016 is a useful example of the type of legacy issues Jerry is referring to. That storm 
saw several metres of private property lost to the sea along the coast. The seaside 
suburbs of Collaroy, north of the Sydney CBD received significant news coverage. 
The loss of land and damage to property highlighted the problems that occur when 
private property interests are upheld despite known material risk. Tensions in that 
community have existed for over 15 years as to who was responsible for building 
coastal protection works to protect the houses lining Collaroy/Narrabeen beach, an 
identified coastal erosion hotspot.37 Affected property owners almost immediately 
blamed the local council for failing to provide sea wall protection for their properties.38 
The insurance industry was quick to identify the storm as ‘an act of God,’ making any 
associated losses unrecoverable.39 
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It is in the context of this anecdote and by drawing on broader private property rights 
discourses that this chapter discusses the protection from exposure to liability specific 
to local councils under s 733 of the Local Government Act 1993 (NSW). This 
provision, which is more specific than general provisions offered in other 
jurisdictions,40 offers broad benefits for local councils in New South Wales, provided 
that council decisions are made bona fide.41 Generally a policy framework in and of 
itself will not usually give rise to a duty of care.42 However, local councils have an 
obligation to ensure that their decisions are not ‘so unreasonable’, and decisions that 
do not factor in potential climate change impacts could arguably be considered 
‘unreasonable’.43 Section 733 is important because it offers a specific protection for 
coastal management land use planning decisions under s 733(3)(f5).44 However, as 
discussed in Chapter 4, the Statement was repealed in 2012, leaving a gap in the 
legislative frameworks —to invoke the liability protections of s 733(5)(b), local 
councils were required to develop coastal manuals in compliance with the Statement.45 
While policies and guidelines can and often do shape LEPs and CZMPs, they do not 
always have requisite legal force, unlike the standard mandatory considerations. 
Despite these technicalities, local councils’ fears of legal liability can adversely affect 
coastal communities where councils abdicate the task of driving adaptation to market 
forces. 
																																																						
40 For discussion on general tort law principles in this context, see Nicola Durrant, Legal Responses to 
Climate Change (Federation Press, 2010). 
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5.3. Climate Adaptation Policy, Legal Liability and Market Forces 
A February 2007 paper in Nature46 claimed that adaptation was a more effective way 
of addressing global warming than reducing greenhouse gas emissions, a somewhat 
controversial claim at the time because in making the claim the paper recognised that 
some degree of environmental change because global warming was already locked-in. 
Since then, acceptance of climate adaptation has become mainstream. Coastal 
adaptation is particularly pertinent because a number of climate change impacts will 
be realised on coastlines around the world and coastlines are the among vulnerable and 
most densely populated areas in the world, including in Australia. The IPCC4 Working 
Report II47 identified Australian coasts as one of 11 key vulnerabilities due to climate 
change impacts. As at 2007, the Australian coast had 711 000 private residential 
addresses located within three kilometres of the coast, built less than six metres above 
sea level.48 In 2007, the Council of Australian Governments, which works to ensure 
that the states offer consistent regulatory responses to national issues, developed the 
National Climate Change Adaptation Framework (Framework)49 to build adaptive 
capacity and reduce vulnerability in key sectors including for the coast. The 
Framework’s ‘long-term goal … is to position Australia to reduce the risks of climate 
change impacts and realise any opportunities’.50 
The federal government at that time took a strong position on climate change 
adaptation and, between 2007 and 2013, invested $129 million in the National Climate 
Change Adaptation Program: $44 million over five years to the Commonwealth 
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Intergovernmental Panel on Climate Change (Intergovernmental Panel on Climate Change, Geneva, 
2007) 104. 
48 Ibid. 
49 Department of Climate Change and Energy Efficiency, ‘National Climate Change Adaptation 
Framework’ (2007). 
50 Ibid 4. 
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Scientific and Industrial Research Organisation (CSIRO) Climate Adaptation National 
Research Flagship; $50 million over five years (plus a further $9 million in 2013) to 
fund the development of the NCCARF at Griffith University in Queensland; several 
funding arrangements for agriculture, farming, water, and caring for coasts initiatives 
and $2 million for the Local Adaptation Pathways Program (LAPP), designed to ‘help 
local governments … identify risks from climate change and develop responses’ and 
to provide funding for local councils to undertake climate change risk assessments.51 
Both Lake Macquarie City Council and Port Stephens Council received LAPP grants. 
In 2009, the Time to Act is Now House of Representatives Committee report led by 
Jennie George (the George Report), examining climate change and environmental 
impacts on coastal communities, was completed.52 The George Report made 47 
recommendations, including five recommendations pertaining to ‘key emerging 
issues: insurance, planning and legal matters relating to the coastal zone’.53 Following 
the George Report, the Australian government released detailed spatial mapping in the 
First Pass report.54 First Pass was designed to provide an initial assessment of the 
implications of climate change for nationally significant aspects of Australia’s coast, 
focusing particularly on coastal settlements and eco systems; to identify areas at high 
risk to climate change impacts; to identify key barriers or impediments hindering 
effective responses to climate change in the coastal zone and to set national priorities 
for adaptation to reduce climate change risk in the coastal zone.55 
First Pass relied on digital elevation modelling to determine what the Australian coast 
would look like within specified ranges of sea level rise, detailing flood and inundation 
risks to residential buildings to the year 2100. Importantly, First Pass measured the 
risks to private property as a way of encouraging adaptation responses and it noted 
concerns associated with legal liability. As discussed in Chapter 3, the sites for this 
study were selected in part due to the analysis contained in First Pass. 
																																																						
51 The LAPP is detailed on the Australian Government’s departmental website, 20 June 2014, and have 
since ceased: <http://www.climatechange.gov.au/climate-change/adapting-climate-change/climate-
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52 House of Representatives Standing Committee on Climate Change, Environment and the Arts, 
Managing Our Coastal Zone in a Changing Climate: The Time to Act is Now (Australian 
Government, Canberra, October 2009). 
53 Ibid Recommendations 19–23. 
54 Department of Climate Change, above n 37. 
55 Ibid 2. 
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The identification of legal liability as a central issue in and for effective coastal climate 
change adaptation, also personally observed at the 23rd New South Wales Coastal 
Conference held in Bateman’s Bay in 2010, gained further traction under the 
Productivity Commission’s 2011–2012 inquiry, titled Barriers to Effective Climate 
Change Adaptation. That inquiry received 79 initial submissions and 89 post-draft 
report submissions. The submissions varied from four or five pages in length to more 
than dozens of pages. I reviewed and analysed all submissions to the Productivity 
Commission to identify legal liability themes. That report also signified important 
policy signals regarding government intervention by recommending that the federal 
government review ‘emergency management arrangements … to better prepare for 
natural disasters and limit resultant losses’, as well as examine tax and other insurance-
related impediments.56 One of the report’s main recommendations was for policy 
reforms including the ‘clarifying the roles, responsibilities and legal liability of local 
governments…’57 
McDonald argues that legal responses are critical for climate change adaptation 
because:58 
like the tail effect of greenhouse gas emissions, legal claims may be slow to gestate. But 
the law has a long memory, so courts of the future will reflect on the state of knowledge 
currently at hand to determine whether decision-makers of today did enough to avoid 
or minimise the worst exposures of climate change.59 
Legal responses frame how, when and where the regulatory institution of private 
property is enacted by key actors (i.e., the state, the private sector and property 
developers), and, thus, frame how the cultural discourse of property may evolve over 
time due to climate change. The concerns around legal liability stem from key actors’ 
protectionist approaches to both the institution and discourses of private property. 
Therefore, a detailed exploration of how legal responses frame private property 
achieves two important tasks. First, it demonstrates how key actors use law to advance 
private property discourses. Second, it shows the social, political, and legal challenges 
																																																						
56 Australian Government Productivity Commission, above n 12, 323. 
57 Ibid. 
58 Ibid; see also O’Donnell and Gates, above n 43; Peel and Osofsky, above n 44. 
59 Jan McDonald, ‘A Risky Climate for Decision-Making: The Liability for Development Authorities 
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for local governments attempting to use land use planning law to implement climate 
change adaptation policy where that policy curtails private property interests. 
The analysis that follows demonstrates a marked consistency of opinion especially 
among local government, with a majority expressing concerned about legal liability 
for potential land use decisions based on the then-draft Productivity Commission 
report. Draft Recommendation 7.2 focused on legal liability accruing at the local 
government level due to inertia of state government policy making. It stated: 
Uncertainty about the legal liability of local governments is emerging as a barrier to 
effective climate change adaptation. State and Northern Territory governments should 
clarify the legal liability of local governments regarding climate change adaptation 
matters and the processes required to manage that liability.60 
In the final report, Recommendation 8.261 closely aligned with Draft Recommendation 
7.2: 
Local governments’ uncertainty about their legal liability is a barrier to effective climate 
change adaptation. State governments should clarify the legal liability of councils with 
respect to climate change adaptation matters and the processes required to manage that 
liability. 
Neither the New South Wales State Government nor Port Stephens Council made any 
submissions on Draft Recommendation 7.2, despite the material climate change risks 
both would face under unsuccessful adaptation outcomes. I undertook a textual 
analysis of selected submissions to identify how legal liability was reinforced by, or 
was actively engaged in reinforcing, private property as a regulatory institution and 
furthering private property cultural discourses in the advancement of libertarianism. 
The analysis of the selected submissions that follows is grouped by the authors of the 
submissions: state government, property owners and advocates, local government and 
the insurance sector. 
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Commission Report Barriers to Effective Climate Change Adaptation, 12 June 2012, 9. 
61 Australian Government Productivity Commission, above n 12, Recommendation 8.2, 28. 
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5.3.1. Views of state government 
While South Australia saw no uncertainty about who was responsible for land use 
decisions,62 most of the other states saw a lack of clarity on legal liability in Draft 
Recommendation 7.2. The Queensland submission stated that it would pursue 
considerations of injurious affection and a provision of a similar civil liability clause 
as s 733 Local Government Act 1993 (NSW) to better protect local governments in 
Queensland.63 Tasmania said it supported Draft Recommendation 7.2.64 The Western 
Australian government was more nuanced in its submission, stating that ‘significant 
work has already been done that indicates legal liability cannot be fully removed and 
local government must exercise a duty of care in its decision-making’.65 
5.3.2. Views of property owners 
The Coastal Residents’ Association, representing the residents of the Gosford and 
Wyong municipalities neighbouring Lake Macquarie in New South Wales, expressed 
concerns that the temporary protection works during coastal storms were only being 
afforded to some property owners and not others. They submitted: 
In some cases, defence of property has been supported but often this is not as a result of 
a perceived need to support affected property owners but rather out of concern for future 
litigation or damage to areas that would result in political damage.66 
Temporary protection works, discussed in the preceding chapter, were contentious as 
they allowed for unapproved, ad hoc coastal development to ‘temporarily protect’ 
property against sudden damage, but sometimes negatively impacted the public areas 
of the coast. 
																																																						
62 ‘There is no uncertainty about the role and responsibilities for adaptation by local governments, 
including in the areas of land-use planning, coastal management, and emergency management’, 
Government of South Australia, Response to Draft Productivity Commission Report Barriers to 
Effective Climate Change Adaptation, 4 June 2012, 9. This was because they considered the 
Development Act 1993 (SA) sufficiently clear about the roles and responsibilities of government in 
South Australia, including for sea level rise. 
63 Queensland Government, Response to Draft Productivity Commission Report Barriers to Effective 
Climate Change Adaptation, 4 July 2012, 10. 
64 Tasmanian Government, Response to Draft Productivity Commission Report Barriers to Effective 
Climate Change Adaptation, 2 July 2012, 10. 
65 Western Australian Government, Response to Draft Productivity Commission Report Barriers to 
Effective Climate Change Adaptation, 21 May 2012, 3. 
66 Coastal Residents’ Association Incorporated, Response to Draft Productivity Commission Report 
Barriers to Effective Climate Change Adaptation, 8 June 2012, 5. 
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Emeritus Professor and President of the Australian Coastal Society Bruce Thom put 
to the Productivity Commission both in person and in written submissions that 
Australia needed a national standard of coastal regulation with an integrated approach 
to coastal risk by and across all levels of government.67 In particular, he argued that 
new building codes were needed to better address coastal risk, noting: 
Australia in its precarious geographic position is one of the most vulnerable nations on 
Earth … There should be no hesitation in the PC [Productivity Commission] coming 
out hard on the point that things are going to change. For this country there are few 
projected benefits but a lot of potential adverse impacts.68 
Thom also noted the legacy issues and problems facing build design standards and 
guidelines for development on the coast: 
we must recognise that we have a legacy at places … where we have allowed relatively 
cheap houses to be built in harm’s way today. A national code should make clear that 
slab on ground houses should not be permitted in areas of potential inundation including 
an allowance for a level of sea level rise.69 
Many of these original houses have, over time, received permits for development into 
other, more expansive and expensive forms of residential housing.70 
5.3.3. Views of local government 
Lake Macquarie’s submission observed that ‘the burden for planning for climate 
change adaptation, and making and carrying out decision on adaptive actions’, falls 
largely with local governments. Lake Macquarie made several observations on the role 
of s 733 of the Local Government Act 1993 (NSW). These observations included the 
fact that other Australian state jurisdictions did not have the specific statutory 
protection for local councils as is offered by s 733 in New South Wales. Lake 
Macquarie City Council also noted the problems with relying on market forces to 
encourage adaptation: 
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There is a significant danger that by the time the ‘market signal’ is strong enough to 
affect the behaviour of individual owners, there will be pressure to transfer the cost to 
the community or government … the government becomes the insurer of last resort. 
Where it is desirable for all or some of the costs to be borne privately, it may be 
necessary to use regulatory or other measures to facilitate early action.71 
Calls for clarity about legal liability and for councils to be protected from legal liability 
for past and future land use planning and development decisions were echoed across 
the country.72 Cairns Regional Council stated that ‘fear of litigation is one of the main 
barriers’ to climate change adaptation and that ‘state governments needed to clarify’ 
the legal position.73 Yarra Ranges Shire Council in Victoria said: 
We know from conversations in local government circles that there is a reluctance to 
take adaptation action forward because of a perceived risk of legal challenges. 
Increasing clarity around legal liability will help address this.74 
The City of West Torrens in Tasmania stated: 
uncertainty means that the ‘insurance industry’ becomes a principal driver of 
determining liability and whether action of any sort can or should be implemented. 
Clearly, it is an unsatisfactory outcome for government and community responses to 
these issues being determined by a fear of legal liability.75 
These submissions clearly demonstrate that key coastal actors’ primary focus is on the 
protection of private property, and that decision-makers should be protected by the 
state against any legal liability that may arise from the restriction of private property 
rights by climate change adaptation efforts. This is problematic for the following 
reasons. First, it prioritises property development. Second, it enables the continuation 
of a discourse of property that does not challenge the unlimited use and consumption 
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of natural resources76 and; therefore, it does little to address property rights as a barrier 
to climate change adaptation. The need for a broader consideration of the relationship 
between property and climate adaptation was recognised by Ku-ring-gai Council, 
located in northern Sydney. It considered the narrow focus on ‘development’ to be the 
main barrier to effective climate change adaptation, not fears of legal liability: 
State planning legislation greatly inhibits the capacity of new development to allow for 
climate change adaptation. The weak commitment to biodiversity through the EPBC 
Act, the Native Vegetation Act and state threatened species legislation all inhibit the 
capacity for buffering impacts to natural areas, protecting the ecosystem services that 
these areas both rely on for survival and protect human populations from the ravages of 
disease, maintain the productivity of soils and allow each area to keep its distinctive 
characteristics and diversity.77 
While their observation is with respect to ‘new development’ only, its focus on the 
importance of local landscapes in and for adaptation is an important perspective that 
differs from those of all other government submissions by recognising that the market 
forces associated with private property rights are a significant barrier to climate change 
adaptation.78 
5.3.4. Views of the insurance sector 
The insurance industry measures and quantifies risk and charges financial premiums 
to balance that risk. Publicly listed insurance entities seek to return a profit to 
shareholders.79 Moreover the insurance industry is premised on pricing the risk of a 
loss or damage to the insured property and infrastructure, thereby enabling the transfer 
of that risk.80 Insurance premiums are claimed to provide a stable ‘market signal’ as 
they balance the costs associated with repair or replacing protected private property 
with the potential damage or loss that may befall this property; risks will increase with 
environmental change.81 Were insurers to withdraw from the market by no longer 
offering particular insurance products, or limit their exposure by raising the costs of 
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premiums, it would create a ripple effect throughout finance markets that would 
ultimately render the relevant private property less valuable.82 This is a common 
argument for the reliance on ‘market forces’ for adaptation.83 For residential housing 
insurance, insurers underwrite risks 12 months out,84 although they know the climate 
change projections and impacts for longer time scales.85 The sector sees itself as 
playing a strong role in encouraging coastal climate change adaptation, a role defined 
almost purely in accordance with modern libertarian property theory. That is, by 
sending a price signal about risk to insurable property, it will help people ‘adapt to 
new risk by maintaining a credible, technical price signal about what that risk is’,86 
enabling individuals to make their own decisions about whether to invest in a particular 
property. This divestment of risk has obvious social justice implications.  
A key term of reference for the Productivity Commission inquiry was the examination 
of ‘the role of the markets (including insurance markets) and non-market mechanisms 
in facilitating adaptation, and the appropriateness of government intervention’.87 
Submissions to the Productivity Commission inquiry from the insurance sector 
included submissions from two insurers, Suncorp and Insurance Australia Group 
(IAG) and one from the peak national insurance industry representative, the Insurance 
Council of Australia. Insurance is a sector with considerable market influence. For 
example, IAG ‘underwrites over $8 billion of premium per annum and pays around $6 
billion in claims per annum’.88 Each of these insurance sector submissions discussed 
climate change adaptation from the perspective of hazard risk reduction and each 
discussed natural disaster management in terms of climate-related risk that would be 
passed on to the consumer.89 IAG noted: 
A changing, less predictable climate has the potential to reduce insurer’s capacity to 
accurately assess, price and spread weather-related risk. Without appropriate mitigation 
and adaptation measures to offset these uncertainties, the cost of insurance is very likely 
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to rise, with some locations becoming too expensive for consumers to bear the cost of 
insurance or leading to some insurers withdrawing in part or totally from that segment 
of the market.90 
Insurance rarely covers ‘acts of the sea’,91 which are among the most likely source of 
damage to, or loss of, coastal property. This means that the loss of coastal land due to 
an extreme coastal event is not covered by insurance,92 leaving the property owner 
little recourse for loss recovery via insurance and exacerbating legal liability concerns 
held by government as homeowners seek to somehow recover their losses.  
IAG’s 2012 submission to the final report states that ‘insurers have an important role 
in encouraging development of a resilient built environment’,93 noting that over 
20 per cent of the respondents ‘who assessed themselves as relatively highly exposed 
to flood considered that they did not understand the risk prior to choosing to live in 
that location’.94 Like previous submissions, this argues for regulation of building 
standards to educate property owners about the risks associated with individual lots of 
property.95 IAG noted also that ‘governments needed to avoid interventions that 
promote dependence on government assistance and reduce incentives for self-reliance 
and personal responsibility’, and that ‘the government’ should not be considered ‘the 
insurer of last resort’ in compensating ‘financially disadvantaged individuals’.96 
The importance of appropriate data such as detailed flood mapping to inform the 
process of pricing risk by the insurance sector was discussed at some length during my 
interview with Jack, a leading insurance sector representative. Jack confirmed that 
insurance policies: 
will exclude sea level rise. There are a couple of policies that will cover for act of the 
sea, not including gradual sea level rise, that’s tidal inundation, storm surge only. If 
somebody wants to make a claim against [where] a council rezoned them or part of the 
land has, you know, eroded away, then they’re not going to find any joy from their 
insurance … there are one or two insurers that will cover your building, I’m being very 
careful with my words there, your building, for an action of the sea like that … less than 
																																																						
90 Insurance Australia Group, above n 88, 3. 
91 Participant interview, Jack, insurance industry (telephone interview, 22 October 2012). 
92 Ibid. 
93 Insurance Council of Australia, Response to Draft Productivity Commission Report Barriers to 
Effective Climate Change Adaptation, 16 December 2011, 3. 
94 Insurance Australia Group, Response to Draft Productivity Commission Report Barriers to Effective 
Climate Change Adaptation, 8 June 2012, 4. 
95 Insurance Council of Australia, above n 93, 6. 
96 Ibid 8. The Queensland Floods Commission of Inquiry made a similar finding after the Brisbane 
2011 floods. See Queensland Floods Commission of Inquiry (Final Report, 16 March 2012). 
100 
one or two per cent of the market does that, but no insurers really cover you for damage 
to the land parcel. Only to the building. So, people don’t insure land, it’s just not part 
of that. So, an erosion event like that regardless of what causes it is generally not going 
to be covered … but, in order to move from this position where it’s all excluded to a 
position to where more insurers start to underwrite it, it’s pretty clear that we need better 
data about where this [the risks] might occur, and we need to see that the government 
has in place a regulatory framework that allows property owners to undertake those risk 
mitigation steps in a very clear and very consistent way right across the country, so that 
the insurers can then make a value judgment about if I am going to go there one day and 
cover that risk to the land, I know that the person who bears those risks has at their 
disposal a range of options to limit the risk. Because at the moment, without that, 
insurers are really asked to sign a blank cheque for some time in the future and those 
people have had no opportunity to mitigate their own risk to which is a basic obligation 
of a policy holder for virtually every type of insurance.97 
If insurance premiums become cost-prohibitive, in theory this should send a price 
signal that discourages people from buying high-risk property. This does not account 
for people who cannot afford insurance because they have deliberately been ‘priced 
out of the market’. It is also a strategy that is deeply steeped in individualistic notions 
of ‘property’, one that assumes all coastal property owners can somehow afford to 
either litigate to recover costs or absorb the loss and/or damage. It is both inadequate 
and unjust to rely on clarity of terms in insurance products to enable people to ‘mitigate 
their own risk’,98 thus enabling adaptation.99 As the ‘insurer of last resort’, federal and 
state government ought to be less occupied with devolving coastal risk to the private 
sector (who are in turn devolving it to individuals) and more focused on the 
development of robust and comprehensive regulatory frameworks that properly 
support local councils.100 
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5.3.5. Summary of Productivity Commission submissions 
The remit of the Productivity Commission inquiry into Barriers to Effective Climate 
Change Adaptation, commissioned by the then-Assistant Treasurer and Minister for 
Financial Services, included the observation that ‘an effective national adaptation 
response will require all levels of government, the private sector and intermediary 
markets to contribute to that response’, with a specific focus on a ‘costs and benefits’ 
approach and to ‘assess the role of markets (including insurance markets) and non-
market mechanisms in facilitating adaptation, and the appropriateness of government 
intervention’.101 One of its consequences was that it reinforced an approach driven by 
private market narratives steeped in libertarian principles and reinforces how deeply 
entrenched the notion of property as a regulatory institution is in Australian society. 
The focus on ‘reducing perverse incentive in tax, transfer and regulatory arrangements 
…’102 is concerned with ensuring the mobility of labour and capital, a central tenet of 
Lockean property theory that says that an individual is rewarded with property (rights) 
for the expenditure of labour. Additionally, the recommendation for an increase in 
quality and availability of hazard mapping103 is designed to enable both the individual 
home owner and the insurance sector to undertake their own individual risk 
assessments. The legal liability concerns expressed in the third recommendation are 
designed to enable local councils to manage ‘their’ risks, again showing divestment of 
climate risks from other levels of government, notably the state and federal 
governments, while the recommendation regarding policy reform for ‘emergency 
management arrangements … to better prepare for natural disasters and limit resultant 
losses’, as well as examine tax and other insurance-related impediment104 again use 
the language of the market to divest climate risk. None of these recommendations 
adequately respond to the social justice implication of those already living on the coast, 
and particularly for those living on floodplains. 
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5.4. Perceptions of Legal Liability in Lake Macquarie and Port 
Stephens 
Sections 5.2 and 5.3 of this chapter have detailed how legal liability concerns have 
served to cement private property rights discourse into coastal climate change 
adaptation inquiries, policies, and perspectives. Fears of legal liability create a 
policymaking environment that errs on the side of caution; governments do not want 
to be sued for decisions that adversely affect past or future development, and property 
rights can be used to justify weak climate change policy approaches. As climate 
change risks increase, and the climatic impacts on public and private coastal property 
become more frequent and severe, the fear-driven approaches to adaptation policy 
taken by some local councils may create path dependencies that can lead to 
maladaptation and other negative consequences for other coastal communities in the 
future.105 Fears of legal liability can also create negative path dependencies. 
In 2005, Port Stephens Council lost expensive judicial review litigation. In the appeal 
the Booth v Port Stephens Council (Booth) litigation,106 Port Stephens Council was 
found to have breached the law by permitting the development of a holiday resort to 
operate in the vicinity of the Air Force Base in Williamstown, Port Stephens. A 
development consent had authorised the subdivision of the land, the constructions of 
individual cabins, and then the sale of these individual lots. The close proximity to the 
airport caused noise complaints to the council, and lot owners and the resort’s 
managers eventually sued the council based on two causes of action: first, that the 
council erred in granting development consent of this type so close to an airfield and 
second, that the council had an obligation to warn of the risk of airport noise on the 
accompanying s 149 certificates, which it failed to fulfil. It was alleged that these 
actions each amounted to breaches of Port Stephens Council’s duty of care under the 
Local Government Act 1993 (NSW). The court found against Port Stephens Council 
and included an order that the council pay the legal costs of the proponent. Leave to 
appeal to the High Court was denied.107 During my time with Port Stephens Council, 
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this case came up regularly in interview discussions. One example is my interview 
with Bob, a Port Stephens elected official. As we discussed Booth, Bob spoke loudly, 
arms flailing as he described his observations and opinion on calling up development 
applications: 
I mean, because every time you raise it [climate change and sea level rise] 
[REDACTED] leads his band and says oh, it’ll never happen, it’ll never happen. It’s 
like approving the houses right under the flight path. One of his mates right under it. 
Oh, he’s a bloody farmer; he’s always out in the paddock. He doesn’t worry about the 
planes, but as soon as the next bloke buys it, different story. Different story. As soon as 
he dies, and the next bloke buys it, he can—you know, we can be—get our pants sued 
off. We’ve already lost one of those cases where it cost us multimillion dollars for one 
of their mates.108 
Booth also came up during my interview with a Port Stephens Council officer. Kelly 
mentioned Booth and asked if I knew the case, knowing that I was a trained lawyer 
(‘you’re a lawyer, do you know it?’). I confirmed that I did know the case. Kelly 
became animated: ‘Oh, let me tell you about it!’ she said, and continued: 
Council was deemed to have a report—constructive knowledge of this report that had 
been done for a place down the road which was in a different zone and a whole host of 
things. But the planners had not been given that report. It was sitting in another arm of 
council. But it was deemed to be constructive knowledge and; therefore, they should 
have taken that into account when providing information on [s] 149 Certificates and in 
relation to the development application. So, it’s kind of you’re damned if you do and 
you’re damned if you don’t for councils. So, in terms of general liability questions, 
yeah, it’s a real fine line. Whenever the major issue sort of comes up when it comes to 
the crux we will get [legal] advice. As you know, each thing turns on its own facts.109 
At the close of our interview, Kelly mentioned that council had obtained legal advice 
from a senior barrister on how to assess development applications in the context of sea 
level rise risk. I asked what they said, and she advised that, following Booth, the 
council ‘exercises caution’ when refusing development, because the council would not 
want to be liable for refusing an otherwise compliant development application. 
According to Mark, a Port Stephens Council officer, a colleague of his (also a Port 
Stephens Council officer) had told him that they were not using the IPCC projections 
as a basis for their decision-making on coastal risk and sea level rise, because they had 
obtained legal advice that doing so ‘wouldn’t stack up in court’.110 In nearby Lake 
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109 Participant interview, Kelly, Port Stephens Council officer (council offices, 3 August 2011). 
110 Participant interview, Mark, Port Stephens Council officer (council offices, 28 June 2011). 
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Macquarie, Max, a Lake Macquarie City Council officer, told me that before finalising 
its 2008 sea level rise policy, that Council had sought legal advice on potential liability 
arising from development decisions made in the context of sea level rise risk.111 Max 
said that the legal advice was ‘to the effect’112 that the Lake Macquarie City Council 
had a common law duty of care to its residents to avoid negligent decisions which may 
arise where they failed to warn residents of the risks associated with climate change, 
including the risk associated with sea level rise. Based on the legal advice they had 
received, it was Max’s opinion that a lack of sea level rise policy could put the council 
at risk of liability because of the knowledge Council had about climate change impacts 
certainly from 2007 and following IPCC4. Max further offered that ‘once the New 
South Wales sea level rise policy came into force it helped to solidify the position Lake 
Macquarie City Council had taken when creating their policy’.113 Max was confident 
of the strength of council’s position and was ‘looking forward to it being tested in 
court,’ and he was sure that the policy would be upheld despite ‘some assumptions it 
makes about flood planning benchmarks’.114 Therefore, the so-called objectivity of 
law115 is complicated when the meaning of the law or rule is contested—where the 
bracketing becomes entangled with interpretations of the law and with its specific 
social processes.116 As Mark, the Port Stephens Council officer, later lamented, ‘it 
depends on which solicitor you pay to give you advice, doesn’t it?’ Further, the 
ordering of relations for actors in the coastal lawscape bely the power of law alone to 
address such complex and intersecting adaptation challenges, especially considering 
that each of the councils had purportedly received contradictory legal advice.117 The 
problems of reconciling these opposite positions—deciding whether local government 
authorities ought to undertake ‘action or inaction’ when ‘responding to the potential 
																																																						
111 Participant interview, Max, Lake Macquarie City Council officer (council offices, 27 July 2011). 
112 Ibid. 
113 Ibid. 
114 Ibid. 
115 Eve Darian-Smith, Bridging Divides: The Channel Tunnel and English legal identify in the new 
Europe (University of California Press, 1999); Graham, above n 4; Stephen Bottomley and Simon 
Bronitt, Law in Context (Federation Press, 4th ed, 2012); Pue, above n 4. 
116 Blomley, above n 2. 
117 The names of both barristers were given to me after the close of the interview, on the proviso that 
they not be named in this thesis. However, having practised law in Sydney and in environment and 
planning law, as well as having worked for a Judge at the Land and Environment Court, I am very 
familiar with the then legal profession to know that both barristers are highly regarded experts in the 
field, making the differing legal advice all the more interesting. 
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impacts of climate change’—were also specifically highlighted in Productivity 
Commission submissions.118 
Despite its then-apparent contrary legal advice, the Port Stephens Council approved 
the adoption of a sea level rise planning guideline in May 2009. This decision was 
supplemented with numerous detailed expert reports,119 one of which included 
documentation of the legal advice received by the Lake Macquarie City Council: 
In relation to development assessment, the consensus amongst practitioners and 
academics seems to be that councils will owe a duty of care to landowners in their 
consideration of individual development applications in coastal areas that are most at 
risk of climate change. A reasonable council located on the coast in an area prone to 
erosion and storm damage, would foresee that its decisions to approve development 
may place landholders at risk from the effects of climate change. Scientific evidence 
and impacts already observed make this clearly foreseeable. In order to meet their duty 
of care, councils can either refuse consent, or allow the development to proceed with 
conditions that attempt to reduce the risk. Councils when assessing development should 
consult the New South Wales Coastline Management Manual 1990 and the New South 
Wales Coastal Policy 1997. It is probably also advisable to create a management plan 
specific to the locality. As long as a council makes a genuine and serious attempt to 
alleviate the potential risks of climate change, then it is likely that a council’s duty of 
care will be satisfied.120 
The inclusion of the legal advice given to another council may be a deliberate decision 
by Port Stephens Council officers to minute that legal advice as supporting the 
council’s policy decision. Why did Lake Macquarie and Port Stephens councils 
receive different legal advice? It could be that the two councils asked different 
questions. Port Stephens may have asked a question like ‘how can we ensure continued 
growth in development in the context of flood risk?’, and Lake Macquarie might have 
asked ‘do we need to advise the community on climate change risks?’. This is pure 
speculation on my part, but the stark difference in legal advice received by each 
council does beg for imaginative inquiry. In any event, such disparities serve to 
highlight the subjectivity of legal interpretation and legal advice. 
Many council officers said that they thought of law in defensive terms—how policies 
would stand up to litigation—rather than in terms of creating precedents for future 
action. When Lake Macquarie City Council officer Brenda was asked ‘What do you 
think the role of law and/or policy is in driving climate change adaptation?’, she 
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responded, ‘It’s funny, when you mentioned the law I thought of litigation and not 
policy’.121 For Justin, also of Lake Macquarie, ‘the law affected both the planning 
framework and [his own] perceptions of legal liability’.122 This was echoed by Port 
Stephens Council officer Sean, who said: ‘I think of law as a secondary thing in 
relation to litigation that we may have got it right, or we didn’t do anything and we’ve 
got it wrong’.123 However, others saw law as a positive force for good. Lake Macquarie 
City Council councillor Linda, for example, viewed law as being ‘about leadership 
and advancing issues that are important to the city’,124 and Justin, Lake Macquarie City 
Council officer, later observed that ‘the law is like the benchmark, the safety net, the 
framework, the ultimate guarantor of peoples’ rights’.125 
Although these key coastal actors were looking to law to play a strong role in 
promoting certainty for decision-making,126 law’s influence is quite often reactive and 
subject to different interpretations, meaning the guidance it provides is piecemeal at 
best. Port Stephens Council officer Mark recognised this when he stated: 
The law’s got a fairly significant role to play, particularly long-term, I think it needs to 
be set with some level of strong direction from the Department [of Planning], the reason 
being interpretation is just so rife in local government that it’s just—10 different people 
give you 10 different answers …127 
This section has shown how key coastal actors rely on law—even when it is open to 
different interpretations—to rationalise decision-making or the omission of land use 
planning and climate adaptation policy responses.128 The problem of interpretation 
could be one reason why councils centre on legal liability as an issue for climate 
change adaptation.129 If the state consistently messaged that the burden of risk of 
liability does not lie with local councils, those councils would be less concerned about 
																																																						
121 Participant interview, Brenda, Lake Macquarie City Council officer (council offices, 16 August 
2011). 
122 Participant interview, Justin, Lake Macquarie Council officer (council offices, 16 August 2011). 
123 Participant interview, Sean, Port Stephens Council officer (council offices, 3 August 2011). 
124 Participant interview, Linda, Lake Macquarie City Council councillor (local café, 26 May 2012). 
125 Participant interview, Justin, Lake Macquarie City Council officer (council offices, 16 August 
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127 Participant interview, Mark, Port Stephens Council officer (council offices, 28 June 2011). 
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protecting private property interests. The reactive response by some130 in Port 
Stephens, explained in part by their direct experiences with legal liability for land use 
planning decisions, shows how law can be deployed to justify particular processes of 
decision-making, and how case law can shape bracketed outcomes.131 
5.5. Contrastive Adaptation Responses in Lake Macquarie and Port 
Stephens 
This section contributes to the analysis of how local authorities in Port Stephens and 
Lake Macquarie are using law to respond to climate change adaptation by showing 
how politics has influenced the adaptation trajectories in each locality. It demonstrates 
the highly politicised nature of land use planning132 in local government in New South 
Wales at the time of this fieldwork.133 Understanding this politicisation is critical to 
understanding the relationship between land use planning and coastal climate change 
adaptation. As the preceding discussion has shown, coastal zone management and land 
use planning exist because of myriad policy documents, regulations, case law rulings 
and changes in relevant statutes that frame them: their complexities are due to the 
inconsistencies between these various legal frameworks, the subjectivities of 
interpretation and enactment of these laws and the pervasiveness of private property 
ideology. Local politics plays a significant role in disrupting systems of (purported) 
ordering. Some argue that law is a system of ordering for climate change adaptation: 
Law provides the basis for policies and behaviour to promote or inhibit adaptation 
actions before damage is suffered and a framework for responding to losses after the 
event. Climate change will demand changes to legal regimes for particular policy 
sectors, such as land use planning … The design and implementation of ‘adaptation 
laws’ for particular policy sectors will vary.134 (emphasis in original) 
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Sue, a Port Stephens Council officer, said that legislative consistency was important 
for enabling decision-making, and that firm regulatory frameworks were needed 
because ‘it is too easy for councils to ignore a guideline’ in the absence of such 
frameworks.135  
Law, like property, depends upon the exercise of power by key actors to enable social 
ordering, and land use planning law, like property rights, has important implications 
for social ordering.136 The ways in which council actors in each locality exercised 
power day-to-day demonstrates a dephysicalisation of both land use planning and 
property, with each often detached from, or operating regardless of, the materiality of 
the coast itself. The challenge for local councils is to ensure that regulatory 
frameworks for coastal management are strong enough to withstand litigious 
challenge, but not too rigid so as to fail in being adapted to specific local 
circumstances.137 
Additional complexities for local councils may arise when property owners are well 
organised, wealthy, and politically connected.138 In such instances, property owners 
deploy a performance of law that reinforces its ‘bracketing’ power:139 ‘not everyone 
has the opportunity or the power to successfully frame law in ways that stick’.140 In 
this way, the performance of law is a demonstration of power, and law itself is used to 
rationalise decision-making.141 The following subsections will show that the 
relationships and politics of local council decision-making, including the relationships 
between elected officials and council officers, are central to land use planning’s ability 
to facilitate climate change adaptation. Because land use planning is the primary 
legislative remit of local councils, this section necessarily focuses on this area of law. 
However, the importance of cultural discourses associated with property rights cannot 
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be understated. This is because the options for coastal management (discussed in 
Chapter 1) rely on land use planning policies that can infringe or otherwise negatively 
impact on private property. Therefore, private property rights discourses also permeate 
the following subsections. 
5.5.1. Planning, adaptation and local politics 
At the time of the fieldwork for this dissertation, the relationship between elected 
councillors and employed staff in Lake Macquarie was functional and professional—
‘an excellent working relationship’.142 Council officers could ‘pretty much go and talk 
to them [councillors] anytime’143, with ‘councillors and staff having a good working 
relationship; they [councillors] accept the science and an evidence-based approach, 
which helps a lot’.144 Anna, a Lake Macquarie elected councillor at the time said ‘it 
does seem to be the officers who have started a progressive sustainability department 
with a grassroots approach and there's most of the time support from councillors’.145 
The political challenges faced by Port Stephens Council officers were known in Lake 
Macquarie, and were considered by some in Lake Macquarie to be the result of the 
personalities of some Port Stephens’ councillors: ‘They [councillors] don’t believe in 
climate change up there’,146 said Max. Lake Macquarie councillor Linda also observed 
of Port Stephens that: 
I think they’re [council staff] in a really difficult position, because they will come up 
with a report, or a policy, and it can—depending on the council of the day, they [the 
elected officials] can pull it to pieces or accept it or go ahead with recommendations.147 
During my time at Port Stephens Council, council officer John showed me a council 
internal document titled ‘Areas of Priority’. This document comprised six A3 pages, 
with a full-page table on each. The tables detailed significant areas of responsibility 
and their respective costs. Sea level rise was on page three. When I asked John why 
																																																						
142 Participant interview, Anna, Lake Macquarie Council councillor (council offices, 28 May 2012). 
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sea level rise was so far down the list, given that Port Stephens was a hotspot for coastal 
flooding and damage under the federal government’s First Pass report, he said: 
Well, sea level rise is seen as a climate change thing and the political will for that is not 
strong here. We also have a lot of other demands, you know, our local government area 
is not all coastal and we are a much smaller council than Lake Macquarie. These are all 
the things I have to budget for. I have to find an extra $220 000, and I need to fire 
someone, at least one person, just to find the extra to cover all these things.148 
At this point, John turned through several A3 pages to indicate ‘these things’—items 
on the front page, all categorised as high priority items. ‘So, you can see, that for 
councils that it’s … that sea level rise is important, but we have so many things to do 
and never enough funding’.149 
Port Stephens councillor Verity points out that the resources that are not spent 
preventing damage are being spent post-event, repairing damage: 
We’re going to have floods and storm surges and things and stuff happens and then 
council just repairs it.150 
Tony, a Port Stephens Council officer, expressed frustration that elected councillors 
had overturned planning and development decisions based on the Statement151 sea 
level rise planning benchmark. Tony pointed out that in the Statement, the minimum 
floor heights are: 
a recommendation that also takes into account not just those professional 
responsibilities but the risk issue and the insurance liability issue and; therefore, our 
recommendation would be aligned with the best estimate of minimum floor level 
required to be above the predicted sea level rise impact on the site—notwithstanding 
that public infrastructure leading to that site will also be inundated unless it’s elevated 
in that period of time before that actually happens. So, you know, that’s the professional 
position we take—not very well appreciated by all the landowners and politicians.152 
Long-term strategic planning for climate impact risk is politically charged and, thus, 
is challenging to fully implement; it is easier to reactively respond to Verity’s ‘stuff’ 
that ‘happens’. When this ‘stuff’ involves potential inundation to coastal property, the 
costs to councils like that of Port Stephens may be catastrophic. Port Stephens Council 
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staff’s attempts to implement good planning policy while facing political opposition 
from both property owners and elected councillors highlights two key themes: the 
subversive practices encouraged by treating private property as a right and the 
additional complexities for adaptation efforts faced by smaller local councils. As 
Tony’s observations show, these local councils can become paralysed by the multiple 
financial demands made on them, and this can stunt adaptive decision-making. 
When asked about the role of state in regulating what people can do with their own 
private property, Anna, a Lake Macquarie councillor, replied: 
I think too many people are still making decisions that mean they’re putting themselves 
at a lot of risk to climate change and when these market mechanisms, which will make 
people take I guess supposedly fewer risks … I don't know if that's an Australian cultural 
thing … their million-dollar waterfront property might fall you know, to be almost 
worthless and that’s not going to be—that’s not their fault, that will be, ‘Why didn’t the 
government do anything?’. It seems like so many Australians want the government to 
keep out of those sort of things, but then when everything goes wrong it wasn’t regulated 
enough, how were they allowed to buy this property in the first place.153 
The conflicting demands on elected officials and council officers that Anna expresses 
show the tensions that can arise when attempting to integrate climate change 
adaptation into planning policy (especially when adaptation policies, whether actually 
or in perception, negatively impede private property rights). It also highlights a 
tendency for property owners to not want government interference that negatively 
impedes on the freedoms associated with private property, but as soon as that property 
is at risk, government intervention is expected. The tensions between councillors and 
council officers are caused, in part, by the fact that each group has a different mandate 
and a different motivation for decision-making. Council officers are employed as 
professionals whose remit is to provide impartial evidence-based knowledge and 
expertise to enable the proper functioning of government. Conversely, councillors are 
elected, are of different political persuasions, and are ostensibly community leaders. 
Councillor positions are political positions. Decision-making will be affected by 
various motivations. For some, includes a desire for re-election. 
Council officers as professional staff generate best available and neutral evidence and 
data on the physical coast. When required, council officers will also present technical 
or policy solutions to local politicians. Trevor, a Port Stephens councillor, reflected on 
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the relationship between the Bay’s coastline and the council’s attempts to create land 
use planning mechanisms that prevent people erecting their own sea walls to the 
detriment of the beach: 
It’s a very mobile beach and dune system that’s in Port Stephens, so there are always 
issues of beach erosion and properties at risk. Yes, council [has] basically—not 
officially adopted a policy, but in practice basically encourages people now to apply 
for approval to do the works and pay for themselves. The other issue that we have 
really—we should stop people from putting up their own sea walls, because most of 
them probably tend to increase the beach erosion and because a lot of them are 
perfectly vertical, and you’ve got your beautiful English lawn right up to the vertical 
beach wall, it just maximises the wave impact and it’s horrendous for the neighbours 
and you lose all the beach in front of it really. So, we have adopted some years 
together with Great Lakes Council for the whole of Port Stephens a foreshore 
management plan that basically gives guidelines as to how we should deal with those 
issues and also some guidelines as to what the best way of building sea walls and the 
like is. Because a lot of them in the past have been quite wrong really, people like the 
vertical ones because it looks neat and tidy but it’s seriously … the wave impact will 
wash it all away and you get horrendous problems in the corners, but we still have got 
outstanding problems that we believe is basically from a big storm from the 1920s. 
We believe that at Sandy Point in Corlette, all those rocks there are probably a 
response to a big storm that got rid of Mile Point and it broke through between 
Yakaba and Hawks Nest in the ’20s, and then the place is still kind of reshaping itself. 
Perhaps it was not a smart move to dump all those rocks there, now they’re there, 
they’ve got to stay there really. Recently talked to the acting manager of the Marine 
Park seeking approval for council to move sand from the western end of Conroy 
Beach to the eastern end. Where it meets up there’s rocks at Sandy Point and basically 
you have to fill the hole and we restore the beach and the dune system there. Providing 
you don’t bring sand from other places and just take it from the western end to the 
other end it doesn’t need to involve dredging, it’s probably a neat way of maintaining 
the beaches and the dune systems roughly where they are … [Long pause] So, a lot of 
our current issues probably have got little to do with climate change but they’re very 
real.154 
While law’s bracketing practices prioritise private property discourses and those with 
political power, the physical landscape itself demands more than the status quo of 
private property protections. Particular groups’ demands for government to intervene 
in the landscape will only intensify as sea levels rise and coastal localities experience 
significant environmental change. 
5.5.2. Policy responses to sea level rise in the localities 
This section details the timeline, purpose, and scope of each locality’s policy 
documents related to coastal management and coastal adaptation to climate change 
risks to enable a contrastive analysis of the localities’ approaches to climate change. 
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Table 5.1 offers a timeline of relevant policies for Lake Macquarie, along with a 
summary of the purpose and scope of the policies. Table 5.2 provides a similar timeline 
and summary for Port Stephens’ policies.  
Table 5.1: Lake Macquarie’s Policy Responses to Sea Level Rise and Flood Risk 2008–
2016 
Name and Year of Policy/Policy Action  Summary 
Lake Macquarie Sea Level Rise 
Preparedness Adaptation Policy, Version 
1, 8 September 2008 
Provides a policy framework to prepare for future sea 
level rise risks and hazards by adopting the then-
current projected sea level rise figure from the New 
South Wales Department of Environment and Climate 
Change of 0.91 metres by the year 2100 and an 
expected rainfall increase of 30 per cent by year 2100, 
adding both values (with a discount for some 
uncertainty in climate science) to the 1–100 design 
flood level requiring developers to raise the floor 
levels of new development. The final requirement was 
to raise floor levels by 2.85 metres for an asset with a 
life cycle of 100 years, and by 2.27 metres for an asset 
with a life cycle of 50 years. 
Lake Waterway Flood Study and Flood 
Risk Management Study and Plan 2011 
Details the history of flood risk and management in 
Lake Macquarie, assesses future risk and provides 
flood risk management strategies including assessing 
planning regulations. 
Launch of eShorance 2012 Provides an online tool for assessing the potential 
movement of the estuarine shoreline due to wave 
action, sea level rise, erosion and foreshore recession.  
Climate Change Adaptation Plan 2011 Details the processes by which the Lake Macquarie 
community will respond to sea level rise and increased 
flooding from climate change. 
Lake Macquarie Waterway Flood Study 
and Tidal Inundation Policy Version 2, 
23 July 2012, Version 3, 3 February 2016 
Building on the 2008 sea level rise preparedness 
policy, this policy details flood and sea level rise risk 
assessment to inform the development of local 
adaptation plans. Incorporates the Lake Waterway 
Flood Study and Flood Risk Management Plan 2011. 
Version 3 continues to adopt the sea level rise planning 
benchmarks of 0.4 metres by 2050 and 0.9 metres by 
2011, despite the repeal of the Statement. 
Lake Macquarie Development Control 
Plan Flood Resilient Housing Guidelines 
2014 
Details the available options for flood-prone housing 
development, both in terms of retrofitting existing 
housing and the approval of new housing types. 
Informed by A Report on Development Guidelines for 
Resilient Housing for Lake Macquarie (June 2013). 
Lake Macquarie Coastal Zone 
Management Plan (CZMP) 2015 
Part D of the CZMP 2015–2019 details the coastal 
management actions that Lake Macquarie council will 
undertake, with a focus on East Lake Macquarie. 
Following the extensive community consultation 
undertaken by Lake Macquarie, the Action Plan 
specifies continued extensive community involvement 
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Name and Year of Policy/Policy Action  Summary 
in the development of longer-term coastal 
management. 
Marks Point and Belmont South Local 
Adaptation Plan March 2016 
Developed by the local community, the plan makes 
allowance for sea level rise in increments, with 
responses to the associated risks to be addressed when 
specific ‘trigger points’, such as a 20 centimetre rise in 
sea level, are reached. Prior to this, coastal defence 
works would be undertaken, including revetment walls 
and the raising of housing and infrastructure, for the 
purpose of protecting private property.155 
Table 5.2: Port Stephens’ Policy Responses to Sea Level Rise and Flood Risk 2008–2016 
Name and Year of Policy Summary 
Port Stephens Foreshore Management 
Plan 2009 
Details mapping to update flood management manual 
and inform sea level rise predictions. 
Port Stephens Planning Strategy 2011–
2036 
The 25-year strategic plan for Port Stephens. It 
recognises that ‘climate change and accompanying sea 
level rise present a number of challenges to the LGA’ 
and that ‘the impacts of climate change will be 
profound’.156 Section 4.6.3 includes the recognition 
that ‘Sea level rise and climate change is likely to 
increase foreshore inundation and reduce shoreline 
stability’.  
Port Stephens Local Environmental Plan 
2013 
The statutory document setting out land use and 
development planning requirements under the EPA 
Act. Part 5 details development in both the coastal 
zone and below the mean high-water mark (MHWM). 
Part 5.5 (3)(d) states that the proposed development 
will not: 
• be significantly affected by coastal hazards, or 
• have a significant impact on coastal hazards, or 
• increase the risk of coastal hazards in relation to 
any other land. 
Part 5.7 specifies that development consent and an 
environmental assessment are required for 
development on any land below MHWM.  
Port Stephens Development Control Plan 
2014 
Commenced on 16 August 2015, the Development 
Control Plan (DCP) gives effect to the LEP. Part B5 
states its objectives are to: 
																																																						
155 The Marks Point and Belmont South Local Adaptation Plan 2015 was awarded a Planning Institute 
of Australia award in 2016. This plan is award-winning because of the approach taken by council in 
involving the community in the plan’s development and eventual adoption. However, the attachments 
to private property protection were strong. As observed by a local politician, ‘Very early on they 
determined that retreat (i.e., giving up their homes) was not an option. They were unanimous in their 
commitment to the concept of defending their properties. In the same way that home owners defend 
their property against bushfire, so they would defend their properties against flooding and sea level 
rise.’ See Barney Langford, ‘Marks Point and Belmont South Local Adaptation Plan’ (media release, 
August 2016) <https://www.lakemacquarielabor.com.au/single-post/2016/08/17/Marks-Point-
Belmont-South-Local-Adaptation-Plan>. 
156 Port Stephens Planning Strategy 2011–2036, 2. 
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Name and Year of Policy Summary 
• reduce the impact of flooding and flood liability 
on individual owners and occupiers of flood-prone 
property 
• recognise flood-prone land as a valuable resource 
that should not be sterilised by unnecessarily 
precluding its development 
• ensure that flood risk is considered as early as 
possible in the planning and development process, 
that it is based on the best available flood 
information and that it is a flexible, locally 
specific, merit-based approach 
• ensure that the use and development of flood-
prone land has risk consequences that are 
acceptable to the community, takes into account 
the full spectrum of flood risks, and recognises the 
social, economic and environmental values of 
flood-prone land.157 
Port Stephens Floodplain Risk 
Management Policy 2016 
Seeks to balance competing interests in land, stating: 
‘land should not be unnecessarily restricted and that 
decisions [made by council should] take into account 
flood hazards’. 
These selected policy documents demonstrate key differences between the approaches 
of the two councils. Lake Macquarie City Council takes a proactive approach to sea 
level rise.158 The Lake Macquarie City Council’s Sea Level Rise Preparedness Policy 
that pre-dated the Statement159 adopted similar planning benchmarks, requiring 
notifications of flood and sea level rise risk on the s 149 certificates accompanying 
transfer of land title for property within its jurisdiction.160 Port Stephens Council was 
slower to implement a sea level rise plan than Lake Macquarie. In 2009, Port Stephens 
adopted a ‘planning benchmark’ of a 0.91-centimetre sea level rise by year 2100161 
and sea level rise risks are mainly referred to as ‘flood’ risks. As previously discussed, 
																																																						
157 Port Stephens Development Control Plan 2014, Amendment No. 2, Section B, General Controls, B-
39. 
158 During a lengthy interview with Joshua, Lake Macquarie Council officer (council offices, 22 June 
2011), we moved outside to share lunch on a park bench in the nearby park. We discussed at length 
his Council’s approach in general conversation; I was interested to explore how considered the 
decision-making process was, as opposed to a ‘tick the box’ type process. During our conversation, I 
said, “It's a very fine line, how do you get the maximum use out of land that may be under water in 50 
or 100 years' time and what happens to the person, whether it's a major developer or, like you say, the 
average mum and dad who owns that property?” Joshua held my gaze fixedly and said, “I think there's 
all those moral and very I suppose human issues that we've got to be responding to.”  
159 Lake Macquarie City Council Sea Level Rise Preparedness Policy (September 2008). 
160 Section 149s are required under the Conveyancing Act 1919 (NSW) to accompany the sale or 
transfer of an interest in land. Section 149s detail rights and restrictions associated with the particular 
parcel of land. 
161 Noted in Port Stephens Council, Minutes for Ordinary Meeting, Item No 8, 19 May 2009, File No: 
PSC2005: 4473. 
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in Port Stephens, discourse about sea level rise and climate change brings with it 
political risk.162 Lake Macquarie also moved to avoid the use of the language of 
climate change as my fieldwork progressed. By 2012, after community consultation, 
their sea level rise policy was amended and renamed the Lake Macquarie Waterway 
Flood Study and Tidal Inundation Policy and, internally, the title of Lake Macquarie’s 
'climate change adaptation officer’ changed to ‘senior sustainability officer’. 
During my time in Lake Macquarie, I talked with several council officers talked about 
this change of language. Matt stated that the language of sea level rise was changed to 
the language of flooding because flooding was more familiar: ‘I guess with dealing 
with sea level rise in most cases it's being done through a sort of flood management 
and flood planning scenario which we already have and people are used to it’.163 
Joshua was more forthright about the palatability of the language of flooding: ‘The 
way that we call our controls in terms of sea level rise, it’s through the guise of 
flooding.’164 Max agreed: ‘People [in Lake Macquarie] are comfortable with the 
language [of flood] and when you see things like the Queensland floods and you don’t 
really have to argue with people about it’.165 When asked, one month after my first 
interview with Matt, whether there had been deliberate selection in the use of the 
language of flooding, Jack told me that ‘we have had a bit of a debate about that here 
and I don’t know that it’s really been deliberate’.166 
Port Stephens Council officer John talked about the interchangeability of the two sets 
of terms ‘sea level rise’ and ‘flooding’: 
It’s hard to separate them and it’s hard to separate something like swell so if you’re 
looking at sea level rise affecting a particular property, then what’s another related issue 
that might affect that property? … You can’t look at any of them in isolation … The sea 
level rise is only one of the risks they face, living in those foreshore areas.167 
Kelly, a Port Stephens officer, was less articulate: ‘We’ve just been … flooding, and 
due to, for whatever reason’.168 When I asked Mark (also a Port Stephens Council 
																																																						
162 Catherine Brace and Hilary Geoghegan, ‘Human Geographies of Climate Change: Landscape, 
Temporality, and Lay Knowledges’ (2011) 35(3) Progress in Human Geography 284–5. 
163 Participant interview, Matt, Lake Macquarie City Council officer (council offices, 21 June 2011). 
164 Participant interview, Joshua, Lake Macquarie City Council officer (council offices, 22 June 2011). 
165 Participant interview, Max, Lake Macquarie City Council officer (council offices, 27 July 2011). 
166 Participant interview, Jack, Lake Macquarie City Council officer (council offices, 26 July 2011). 
167 Participant interview, John, Port Stephens Council officer (council offices, 23 August 2011). 
168 Participant interview, Kelly, Port Stephens Council officer (council offices, 3 August 2011). 
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officer) about the ways flood and sea level rise language were used interchangeably, 
he gave a more nuanced response: 
We (council) are very cautious to call it storm surge or large tidal influence, things like 
that. In addition to that, that sea level rise is built into that … ultimately, it is storm 
surge. That’s the language we like to use.169 
No-one in Port Stephens (whose LEP specified one of its primary purposes as being 
to recognise ‘flood-prone land as a valuable resource that should not be sterilised by 
unnecessarily precluding its development’) was entirely forthcoming about 
motivations for the selective use of language. Sue of Port Stephens said, ‘because 
flooding—we’ve coped with flooding. It’s a phenomenon which people are used to, 
it’s the language and it’s accepted’.170 One Port Stephens councillor was quite 
forthright in the council’s role in facilitating development, stating: 
I believe it’s up to councillors to take the common sense approach, to be realistic and 
that's what I believe we’ve done and I believe … well, I will continue to do that, only 
because … well, because I don’t really believe in it. I don’t think we’ve got any evidence 
in Australia where we can say that sea level has risen ‘x amount’ over the last 100 years 
and I’ve never read anything to that and I’ve talked to oyster lease owners and people 
around this area that have lived on the water all their lives and in a practical sense. So, 
I see it as a science that has been developed and has impacted many, many lives with 
no foundation, but that’s my opinion and I know that everybody doesn’t agree with me.171 
This opinion is despite the known climate change risks to coastal areas and the long 
timeframes associated with most climate adaptation decision-making. Trevor, another 
Port Stephens councillor, draws attention to the sheer scale of climate change 
timescales when he said that climate change adaptation is: 
such an overwhelming big issue. It’s a little bit beyond belief really, even those of us 
that believe in it. When you think about it a lot of our drains, and roads, and 
infrastructure, won’t be working as well in a number of decades from now as it does at 
the moment. I don’t think it’s quite sunk in, it’s just the issue is too big to even 
contemplate.172 
Despite this, there was evidence that Port Stephens Council officers were 
incorporating the language of climate change into land use planning documents at the 
time of my fieldwork. For example, the Port Stephens Planning Strategy 2011–2036 
																																																						
169 Participant interview, Mark, Port Stephens Council officer (council offices, 28 June 2011). 
170 Participant interview, Sue, Port Stephens Council officer (council offices, 28 June 2011). 
171 Participant interview, Verity, Port Stephens councillor (nursery, Anna Bay, 22 May 2012). 
172 Participant interview, Trevor, Port Stephens councillor (local café, 28 May 2012). 
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uses language such as ‘avoiding development of those areas which are likely to be 
negatively affected by the impacts of climate change’. While it does not outright ban 
development in those areas, they do refer to climate change—a positive change. 
Section 4.6.4 of the 2011 strategy details the climate change policy specifies as 
follows: 
The response of governments to climate change is evolving as more information 
becomes available about its likely extent and its potential impacts. The full extent of the 
physical implications of climate change for Port Stephens LGA is not known; however, 
Council is assessing the risks of climate change and developing clear policies and an 
asset management response. On 19 March 2009173 Council adopted a planning 
benchmark for sea level rise of 0.9 metres for the year 2100 with an assumed linear 
increase from present day levels as the basis for Council staff to proceed with risk 
assessment, policy development, and planning and development decisions. Council also 
resolved to review these figures when new information becomes available, such as the 
release of future Intergovernmental Panel on Climate Change assessment reports and 
guidelines being drafted by the New South Wales Department of Planning and 
Infrastructure and Office of Environment and Heritage.174 
The specific reference to adopting a planning benchmark of 0.91 metres sea level rise 
by year 2100 (as required by the 2009 Statement) is a significant step forward—until 
2011, the notion of adopting or enforcing the benchmarks given in the Statement had 
been problematic. 
The following two subsections provide further specific insights into the differences 
between how the two councils approached land use planning and sea level rise. It 
begins with a discussion of the redevelopment of a residential property in Port 
Stephens. This discussion demonstrates how difficult it is to apply climate change 
considerations to high-risk redevelopment when private property owners are persistent 
in advancing their private property rights. This is followed by a discussion of how 
Lake Macquarie responded to similar developer pressures in their community during 
public consultation on flood mapping during 2011 to 2012. 
5.5.3. The case of 227 Foreshore Drive in Port Stephens 
An individual or entity can appeal an unfavourable development application outcome 
via s 100 of the Local Government Act 1993 (NSW). These appeals, colloquially 
																																																						
173 It appears that this is a typographical error, with the Council Meeting minutes of 19 May 2009 
detailing the adoption of the benchmark, though throughout 2010 it was unclear how well streamlined 
the benchmark was into all council decision-making. 
174 Ibid 37–40. 
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known as a development application being ‘called up’, allow the applicant for 
development approval to request another hearing before the elected councillors to re-
consider the development application. Verity, an elected councillor in Port Stephens, 
thought that elected officials ought to take a ‘common sense’ approach to the ‘sea level 
rise issue’. She said that this was because sea level rise creates: 
difficulties and that’s of course when people come and want to call it up [ask for the 
application to be re-heard] because they want a more balanced hearing, than getting or 
just allowing the staff to say, sorry you don’t comply now. They will come to council 
and say ‘Hey, will you give me a second rule?’.175 
The ‘calling up’ process can clearly be used by developers to undermine the planning 
policy in instances in which councillors might apply ‘common sense’ over land use 
planning law, regulations and policy. This is even more likely in the politically charged 
context of climate change planning. Because of this, private property discourses’ 
dominance of regulatory institutions must be reconsidered. To show how these 
tensions played out in practice, I briefly describe a residential redevelopment decision 
in Port Stephens that was made only after many called up hearings and many months. 
The case study given here illustrates the tensions evident in land use planning policy 
implementation and the tensions between council staff and elected officials. This 
example makes very clear how these tensions can impede climate adaptation at the 
local level. 
In 2010, the owners of 227 Foreshore Drive in Corlette sought redevelopment of their 
waterfront home from a single storey dwelling to a two-storey dwelling. The proposed 
development expanded the living space considerably, raised the ceiling height and 
included an underground basement accessible via a roller door at the end of the 
driveway. In April 2011, Port Stephens Council staff recommended the application be 
refused. 176 This refusal was accompanied with recommendations from senior planners 
and engineers177 stating that the application ought to be refused on multiple grounds: 
the site was ‘significantly constrained’ due to its small allotment size of 247 square 
metres, and it was identified as a site affected by sea level rise, storm surge, wave run 
																																																						
175 Participant interview, Verity, Port Stephens councillor, 22 May 2012. 
176 Port Stephens Council, Minutes for an Ordinary Meeting, Item No 1, File No 16-2010-22-1, 12, 12 
April 2011. 
177 Participant interview, Scott, Port Stephens Council officer (council offices, 3 August 2011). 
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up and flooding.178 Mark, a Port Stephens Council officer, raised this development 
application during our interview, when he said: 
a recent application at Corlette for the demolition of an existing dwelling and a new 
dwelling, basically level with the current sea level, right on the beach, and our 
recommendation was to refuse it on the basis that it doesn’t comply with the floor levels 
and over time it’s going to be unsustainable and it’s not appropriate for that building to 
be there but, ultimately, it got the political support and was recommended for approval. 
It’s almost like you can have all the best strategies in the world, but if you’ve got that 
strategic overarching political interference, it means nothing.179 
The power of the councillors to override the ‘lots of good professionals in our council’ 
(meaning council staff) was discussed at length by Port Stephens resident Ted, who 
was very critical of councils who ‘overrule good, sound, department planning 
advice’.180 Port Stephens councillor Trevor181 tried to explain: ‘it’s not possible, or 
really practical, or sensible to fully enforce our new policy’ (the sea level rise guideline 
adopted in 2009 that required the raising floor levels for new development at risk from 
sea level rise). Trevor argued that enforcing the policy across the board would result 
in anomalies between these newer developments and current housing stock. These 
anomalies might include some houses being ‘metres higher’ than other houses that 
would not only be aesthetically displeasing, but potentially prevent access to these 
properties: 
you’ve got one house sitting up very high in amongst a couple of others that are a lot 
lower. If you were to adopt it in some cases people wouldn’t be able to get a car in or 
get out because the road hasn’t been lifted up, and the storm water pipes aren’t lifted 
up, so to do one house in isolation of everything else is … you’ve got to allow people 
to get into homes.182 
It is worth noting that (as Chapter 1 points out) the raising of ground floor levels for 
coastal development is a practical and important immediate stopgap solution rather 
than a long-term response to coastal inundation and sea level rise, because the life 
expectancy of a new home is at least 50 years. That even small, short-term adaptation 
measures (such as raising floor levels by 0.9 metres) are met with vociferous 
																																																						
178 Port Stephens Council, Minutes for an Ordinary Meeting, Item No 1, File No 16-2010-22-1, 18, 12 
April 2011. 
179 Participant interview, Mark, Port Stephens Council officer, Port Stephens Council (council office, 
28 June 2011). 
180 Participant interview, Ted, Port Stephens resident (his home, Corlette, 27 May 2012). 
181 Participant interview, Trevor, Port Stephens councillor (local café, 28 May 2012). 
182 Ibid. 
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opposition by some sections of the community does not bode well for future climate 
change adaptation. There are additional considerations when weighing up short- and -
long-term adaptation measures for coastal localities. First, various areas of expertise 
will offer varying options as ‘solutions’ to the perceived problem, but local social and 
geographical nuances can mean that the same ‘solution’ has very different outcomes 
across and within localities. For example, in some locations hard engineering solutions 
are to be preferred over soft and vice versa in other locations. This is one reason why 
a place-based perspective is so important. 
Second, such factors do little to address the challenges for currently existing housing 
stock, or the challenges that existing use rights may bring. In some locations, the 
current land use zoning of ‘residential’ is no longer feasible. Restricting existing use 
and the accompanying property rights becomes very difficult. Changing land use 
zoning can also result in political risk where such change negatively impacts on private 
property rights.183 
After the initial refusal, the owners continued to seek hearings before the elected 
officials. The 227 Foreshore Drive redevelopment came before councillors three more 
times before it was finally approved. Council staff and elected officials undertook 
numerous site visits to observe the location of the property and how the constraints 
recommended by council staff (including raising the floor level) could be 
accommodated, should redevelopment be approved. Verity, a Port Stephens 
councillor, considered the raised floor level requirement as a ‘ridiculous’ requirement 
for the property owners to meet, who should be ‘able to do what they like with their 
property’.184 By 2012, the application was approved and redevelopment was 
underway. The application was approved with the maximum allowable height, an 
expansive underground basement and the use of a wide proportion of the allotted land 
title for the building. However, it did retain the requirement for a raised floor level (by 
0.9 metres). 
																																																						
183 A specific factor inhibiting climate adaptation. The political risk aspect was raised in my participant 
interview with Jerry, Member of New South Wales Parliament (electorate offices, 8 November 2012). 
184 Participant interview, Verity, Port Stephens councillor (local café, 22 May 2012). Reinforced by 
discussion with some Port Stephens residents, including Bill who stated ‘… the council itself is very 
pro-development, and so they’re not particularly willing to acknowledge that climate change issues 
are important’. Participant interview, Bill, Port Stephens resident (café in Nelson Bay, 22 May 2012). 
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5.5.4. Developer pressures and community engagement in Lake Macquarie 
At the time of my fieldwork, several Lake Macquarie property owners perceived that 
their property values to go down because of land use planning restrictions or conditions 
to redevelopment, where those restrictions were due to sea level rise or climate change 
policy.185 Some Lake Macquarie property owners, led by local resident Jeff 
McCloy,186 threatened to commence legal proceedings against the Lake Macquarie 
City Council187 arguing that sea level rise policies and accompanying s 149 property 
notifications were devaluing their homes. At the same time, these property owners 
funded ‘guest speakers’—known climate change ‘sceptics’—to provide public 
lectures to the Lake Macquarie community to prevent people from ‘falling for this 
unjustified, worldwide idiocy about sea level rises’.188 In 2013, a study by McManus 
et al. found that perceived damage to the financial value of residential property value 
was a key basis for home owner opposition to climate adaptation initiatives led by the 
local council.189 Community opposition to sea level rise policies was also occurring in 
localities nearby Lake Macquarie in 2011–2012. The nearby locality of Gosford 
eventually repealed its sea level rise policy.190  
By 2014, McCloy had successfully won the position of Mayor in the neighbouring 
locality of Newcastle, a position from which he later resigned due to allegations of 
property development-inspired corruption.191 At the time of writing, it was reported 
that McCloy gave a public speech in which he ‘reflected on his record of defending 
																																																						
185 New South Wales, Parliamentary Debates, Legislative Assembly, 15 March 2012, 9792 (Greg 
Piper); New South Wales, Parliamentary Debates, Legislative Assembly, 21 August 2013, 22579 
(Garry Edwards); Damon Cronshaw, ‘Fears Sea-Level Policy May Slash $1bn Off Property Values’, 
Newcastle Herald (online), 31 May 2013 <http://www.theherald.com.au/story/1541683/fears-sea-
level-policy-may-slash-1bn-off-property-values/>. 
186 Lyn Drummond, ‘Rising Sea Levels Put Houses and Council at Risk’, The Fifth Estate (online), 27 
March 2012 <http://www.thefifthestate.com.au/articles/rising-sea-levels-put-houses-and-councils-at-
risk>. 
187 Ben Cubby, ‘Developer May Sue to Trigger Rethink on Sea Level Rises’, The Sydney Morning 
Herald (Sydney), 6 March 2012. 
188 Drummond, above n 186. 
189 Phil McManus, Krishna K Shrestha and Donna Yoo, ‘Equity and Climate Change: Local Adaptation 
Issues and Responses in the City of Lake Macquarie, Australia’ (2014) 10 Urban Climate 1. 
190 Discussed in detail in the following chapter. Mary-Louise Vince, ‘Gosford Council Repeals 
Controversial Sea Level Policy’, ABC News (online), 4 July 2012 <http://www.abc.net.au/news/2012-
07-04/sea-polciy/4109880>. 
191 Jason Gordon, ‘ICAC: Newcastle Lord Mayor Quits’, Newcastle Herald (online), 17 August 2014 
<http://www.theherald.com.au/story/2493078/icac-newcastle-lord-mayor-jeff-mccloy-quits-photos/>. 
See also Michael McGowan, ‘ICAC: “Serious Corruption” for Former Labour Power Broker Joe 
Tripodi’, Newcastle Herald (online), 30 August 2016 
<http://www.theherald.com.au/story/4129388/icac-operation-spicer-released/>. 
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private property owners from local councils’, but did not directly answer a question 
about whether he would run for local office again.192 This rise in community 
opposition to planning policy in Lake Macquarie was particularly interesting, as Lake 
Macquarie City Council officers and elected officials had worked together, taking a 
strong, co-ordinated approach to embedding climate adaptation risk management into 
strategic planning outcomes only to be met with strong community resistance. 
The efforts of McCloy notwithstanding, in October 2015, a community newsletter of 
Belmont and Marks Point (neighbourhoods in Lake Macquarie), titled ‘Planning for 
Future Flood Risk’, detailed current and future long-term actions that could address 
rising lake levels, notwithstanding the toning down of the language of climate change 
and sea level rise on Lake Macquarie’s policy documents in 2012.193 Lake Macquarie 
City Council responded to the McCloy-spearheaded opposition to climate change 
policy by inviting the community into their planning process via the October 2015 
newsletter article. This kicked off a period of community consultation that was an 
eventual precursor for the adoption of the Marks Point and Belmont South Local 
Adaptation Plan in March 2016.194 There were calls for changes in powers held by 
local authorities, to make it more difficult for property developers to hold elected 
positions on local councils.195 
The case studies presented in this chapter clearly demonstrate the promulgation of an 
already identified ‘lived value’—property rights196—and show that the attachment to 
these rights is both pervasive and deleterious to coastal climate change adaptation. As 
climate change impacts become less uncertain, it is feasible that the way we think 
about property will shift from a libertarian model that focuses on the individual right 
to the exclusive use of property as the ‘fruits of one’s own labour’, to a new acceptance 
																																																						
192 Michael McGowan, ‘Jeff McCloy Hints at Another Run at Newcastle Council’, Newcastle Herald 
(online), 2 June 2017 <http://www.theherald.com.au/story/4704864/mccloy-hints-at-another-run-at-
newcastle-council/>. 
193 As detailed earlier in this subsection, in 2012 there was a shift in policy language, away from ‘sea 
level rise’ towards ‘tidal inundation’ or ‘flood’. 
194 This plan went on to win the 2017 Planning Institute of Australia Planning Excellence Award, 
reinforcing the importance of community-led land use planning. See also Anna Hurlimann et al, 
‘Urban Planning and Sustainable Adaptation to Sea-Level Rise’ (2014) 126 Landscape and Urban 
Planning 84–93. 
195 See for example, Matt Carr, ‘NSW Labor Calls for Developer, Real Estate Agent Ban, on Running 
for Council’, Newcastle Herald, 22 May 2017 <http://www.theherald.com.au/story/4677240/ban-
developers-agents-from-council-labor-video/>. 
196 Graham et al, above n 20, 50. 
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of governmental regulations or policies (such as rolling easements) that set boundaries 
on the rights to exclude, private enjoyment and exclusivity that characterise libertarian 
property theory.197 This is a minimum step-change required in the face of significant 
environmental change for coastlines.  
The contrastive approaches to adaptation taken by the localities discussed in this 
chapter demonstrate the double-edged sword of place-based coastal management; the 
chapter illustrates that whether local climate change adaptation policy is reactive (as 
in Port Stephens) or proactive (as in Lake Macquarie), the central motivating factor is 
the protection of private property rights in one form or another. It is private property, 
both as a regulatory institution and as cultural discourse, that remains a significant 
barrier to climate change adaptation. This barrier is further enabled by government 
policy and by key coastal actors such as the state and the insurance sector, who push 
for passive, ‘market-led’ responses to climate change and who use perceived legal 
liability for land use planning decisions as a basis for piecemeal regulation of coastal 
space. As long as these discourses of private property reign, climate change policy will 
remain weak. 
5.6. Conclusion 
Climate change impacts, which will manifest in different ways and over different 
spatial and temporal scales, will bring with them great disruption to both the regulatory 
institution of property and to cultural discourses of private property rights. Law 
attempts to ‘bracket’ social ordering processes in a variety of ways and contexts by 
relying on these discourses. As demonstrated in this chapter, specific coastal actors 
deploy law in specific ways in the context of coastal climate change adaptation 
regulation. These deployments of law are a powerful tool for embedding social 
ordering into everyday practices.198 While law remains a facilitator of social change,199 
this chapter demonstrates that climate change adaptation policy is being severely 
constrained by three factors: 1) private property discourses, 2) a reliance on the market 
to encourage climate change adaptation and 3) the confluence of subjectivities in 
interpreting law and the politics of local decision-making. Taken together, these three 
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199 Adger et al, above n 7; McDonald, above n 7; Moser and Ekstrom, above n 7. 
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factors undermine the role of land use planning law to facilitate coastal climate change 
adaptation. Thus, a key challenge for climate change adaptation policy is providing a 
legal framework that is flexible enough to consider local specificities (including the 
physicality of local environs), but strong enough to provide the certainty that decision-
makers are seeking. 
Leading adaptation scholars look to land use planning law as a key component for 
coastal climate change adaptation, because it can (in theory) mediate against private 
property interests. However, as the evidence in this chapter shows, the role of land use 
planning in adaptation almost entirely depends upon powerful individuals and local 
politics. While climate change adaptation requires a whole-of-systems approach,200 the 
devolution to local government of adaptation responses and responsibilities means that 
law can be open to interpretation and that private property interests can hold significant 
power to sway these interpretations. Climate change adaptation scholarship must 
acknowledge the idiosyncrasies of local politics because most adaptation responses 
will happen in localities. For the Australian coast, local councils must recognise these 
complexities associated with developing, implementing, and embedding climate 
adaptation into their planning practices.201 
Added to these complexities are pervasive discourses about the legal liability that 
accrues to local government for land use planning and development decisions—
discourses that rely on protecting private property and property rights. These layered 
interactions affirm Graham’s thesis that the intertwining of property rights discourses 
into laws that relate to the regulation of material environments is ‘perversely 
inappropriate’.202 It is inappropriate because it neglects the importance of nature and 
landscapes as place, instead perpetuating the co-opting of nature and landscapes for 
the advancement of private property. As this chapter shows, key coastal actors are 
heavily engaged in this co-opting practice, even as climate change brings more severe 
weather impacts to a vulnerable coastline, and as private land title is washed into the 
sea. Graham’s observations about the political and cultural strength of property rights 
are borne out by the evidence here. Despite other scholars’ claims that this hierarchy 
																																																						
200 Yiheyis Maru and Mark Stafford Smith, ‘GEC Special Edition — Reframing Adaptation Pathways’ 
(2014) 28 Global Environmental Change 322. 
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202 Graham, 2012, above n 21, 280. 
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may be ‘waning’,203 the regulatory institutions that protect private property are in some 
cases co-opting land use planning, and using it as an additional layer of protection in 
benefitting private property rights. When land use planning regimes give way to this 
dominant view of property, it can seriously undermine the ability of land use planning 
law to facilitate coastal climate change adaptation. Even local governments that are at 
the forefront of implementing climate change adaptation measures are still deeply 
entangled with the cultural discourse of private property rights and with notions of ‘the 
market’ as the key driver of climate change adaptation. The combination of localised 
politics, localised property rights discourses, localised climate change impacts and a 
dynamic local material environment means that blanket policy responses will be 
difficult to implement. It will also be difficult to evaluate their effectiveness.204 
Climate change will not yet serve as a trigger for new imaginings of property—instead, 
it will continue largely unabated until society reaches a crisis point, triggered by 
catastrophic damage to, and loss of, both waterfront private property and the amenity 
of public beaches. Many (though not all) governments in Australia have seemingly 
become more interested in displacing risk onto the private sector than they are in 
providing strong and consistent policy guidance on climate change risks and impacts 
in order to prevent the social injustices that will occur across developed Australian 
floodplains and coasts due to climate change. The insurance sector will similarly 
continue to shift its risk by higher pricing of premiums or withdrawal from the market 
altogether. Ultimately, the individual citizen (or, where climate impacts are considered 
as natural disasters, the federal government) is left with the risk. 
Local councils are at the forefront of coastal development in Australia. The power of 
elected councillors to call up (or re-hear) development applications that have been 
refused or had conditions placed on them demonstrates how politics can override any 
bracketing or objectivity associated with law: ‘Rationality is power; and power blurs 
the dividing line between rationality and rationalisation’.205 The rationalisations that 
accompany the social ordering processes discussed in this chapter show them to be 
highly localised, materially situated and individual-centric. Some key actors (i.e., 
council officers, elected officials, the state government and insurance sector) 
																																																						
203 Graham, 2011, above n 4, 188. 
204 Agrawal, above n 20. 
205 Flyvbjerg, above n 28, 97. 
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selectively rely on ‘law’—and, by association, the fear of legal liability—as an abstract 
thing that will solve climate change challenges. While cases of climate litigation have 
been steadily increasing,206 reliance on litigation as a mechanism to drive adaptation 
will not on its own address the relational and material adaptation measures that the 
coast requires.207 These interactions need to be recognised and better understood to 
bring to the forefront new ways of imagining and constructing property theory and 
outcomes.208 
																																																						
206 Peel and Osofsky, above n 45; Hari Osofsky, ‘The Continuing Importance of Climate Change 
Litigation’ (2010) 1 Climate Law 3, 4; Brian J Preston, ‘The Influence of Climate Change Litigation 
on Governments and the Private Sector’ (2011) 2 Climate Law 485. 
207 McDonald, above n 7, 18–19. Graham, above n 4. 
208 Graham, 2017, above n 8. Note that pre-Paris Accord 2015, the then-Minister for Environment, 
Greg Hunt, announced that the federal government was in the process of national coastal mapping to 
promote consistency for coastal management and to ‘guide coastal development’. Tom Arup and Peter 
Hannam, ‘Australian Coastline to be Mapped Under Plan Released in Paris’, The Sydney Morning 
Herald (online), 2 December 2015 <http://www.smh.com.au/environment/un-climate-conference/un-
climate-summit-2015-australian-coastline-to-be-mapped-under-plan-released-in-paris-20151201-
gld068.html>. 
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Chapter 6. Property and Place 
‘But this is the history of Australia, people building too close to the water. It’s 
ridiculous!’ (Meredith, Port Stephens resident)1 
6.1. Introduction 
The success or failure of localised climate change adaptation is often highly dependent 
on the level of engagement and acceptance of climate change in local communities. 
Land use planning, a primary vehicle for engaging individuals and local communities 
as well as for policy, is an important feature for coastal climate change adaptation.2 
Chapter 5 showed how government policy has interacted with ‘the market’, how key 
coastal actors perceive legal liability, how these perceptions contribute to decision-
making, and how local councils worked with planning law and regulatory systems to 
adapt to coastal climate change. To explore local-level community engagement with 
climate change adaptation, this chapter undertakes a detailed exploration of residents’ 
accounts of property and place in the two localities. When relevant, it also includes 
material from interviews with council officers. 
As shown in Chapters 2 and 5, modern libertarian theories of private property give 
property an individuated and normalised place in society that is most often framed 
with reference to property rights, which in turn prioritise individual autonomy.3 
Effective policy responses for localised coastal climate change adaptation require 
policymakers to better understand people’s attitudes towards property: how they 
separate property from place, how they value private property as an asset, their place 
attachment and their perceptions of climate risk.4 Libertarian notions of private 
property and attachments to cultural ideas of private property5 (such as private 
																																																						
1 Participant interview, Meredith, Port Stephens resident (her home, Little Beach, 21 May 2012). 
2 Jon Barnett et al, ‘A Local Coastal Adaptation Pathway’ (2014) 4 Nature Climate Change 1103. 
3 Gregory S Alexander and Eduardo M Peñalver, An Introduction to Property Theory (Cambridge 
University Press, 2012); Nicole Graham, ‘Property and Environment’ in The International 
Encyclopedia of Geography (Annals of American Geography, 2017) 1–12. 
4 W Neil Adger, ‘Place, Well-being and Fairness Shape Priorities for Adaptation to Climate Change’ 
(2016) 38 Global Environmental Change A1; Barnett et al, above n 2. 
5 There are numerous established barriers to adaptation, as explored and articulated in, for example, 
Jon Barnett et al, ‘From Barriers to Limits to Climate Change Adaptation: Path Dependency and the 
Speed of Change’ (2015) 20(3) Ecology and Society 5. 
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enjoyment and the right to exclude) create barriers to climate adaptation6 and 
governments often contribute to these barriers.7 This chapter engages with two 
dissertation sub-questions: where do ideas of property, of place, and of climate change 
originate and how do these ideas interact? What are the effects of these interactions 
for the coastal lawscape? 
Considering this, this chapter focuses on the linkages between property and place. 
Before delving into the empirical data, I first detail how key coastal actors deploy the 
cultural discourse of private property, and its attendant cultural values such as the 
autonomy to use private property for individual purposes, to shape the relationships 
between property and place. The chapter next demonstrates the deeply social 
phenomena associated with individual attachment to private property and details 
resident perceptions of the changes in their material environment. These perceptions 
have a range of consequences for policy responses to coastal climate change adaptation 
in coastal localities, particularly around compliance. This chapter recalls Chapter 2’s 
theoretical framing of place attachment, property theory, and lay knowledge. In 
considering how law’s separation of property from place is problematic, we must, as 
with Nicole Graham, consider property as more than simply a ‘bundle of rights’—the 
law’s view of property. Graham invites us to examine the materiality of property as: 
a tapestry of concepts of possession, ownership and title. Its threads are of different 
lengths and colours and some of the images it embroiders are fading with time. It is not 
adequate to an understanding of law to approach these central concepts believing they 
came from nowhere. The vocabulary and discourse of property does not transcend place 
and culture; it is not universal. Law has its origins in time and in place.8 (emphasis 
added) 
As discussed in Chapter 2, the threads of property identified by Graham have their 
origins in law. Just as ‘law has its origins in place and time’, the ‘dephysicalised’ 
reproduction of both legal rights and of cultural discourses of property is also rooted 
in place and time (by ‘dephysicalised’, I mean the separation of property from place9). 
																																																						
6 Having origins in law, although now having worked their way into cultural discourse; see for 
example, Joseph William Singer, Entitlement: The Paradoxes of Property (Yale University Press, 
2000); Nicole Graham, ‘Dephysicalisation and Entitlement: Legal and Cultural Discourses of Place as 
Property’ in Brad Jessup and Kim Rubenstein (eds), Environmental Discourses in Public and 
International Law (Cambridge University Press, 2012) 96; Nicholas Blomley, ‘The Boundaries of 
Property: Complexity, Relationality, and Spatiality’ (2016) 50(1) Law and Society Review 224; and 
Mariana Valverde, Chronotopes of Law (Routledge, 2015). 
7 As evidenced in the previous chapter. 
8 Nicole Graham, Lawscape: Property, Environment, Law (Routledge, 2011) 203. 
9 Ibid. 
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Legal geography takes account of all the threads of property as it works to foreground 
‘the dynamic interplay of forms of social meaning and materiality’.10 
Although property law treats land as a set of abstract legal rights rather than as a 
specific material object, what societies actually do with property has far-reaching 
consequences for law, for places, and for people. For Graham, the legal conception of 
property (law’s insistence that ‘property is about “rights” and upholding the rights of 
landowners to continue using the land as they wish’, and that ‘property law makes 
possible certain kinds of land use, particularly those that can generate profit’11) is a 
fundamental barrier to reconsidering property–place relations. Graham sees property 
law discourse as a kind of separation (dephysicalisation): ‘fundamentally a separation 
of nature from culture’.12 Property law ignores the uses to which land is put: ‘property 
law implicitly maintains that land use is irrelevant to definitions and determinations of 
property’.13 Property law’s assumptions and values underpin land use planning, in 
which property owners’ ‘rights to use land as [they] wish’ dominates. The same 
property law assumptions also underpin the ways we think, talk and feel about the 
cultural discourses of property.14 
This chapter explores cultural discourses of property, examining them alongside 
evidence of place-based knowledge and place attachment—non-legalistic ways of 
thinking about property. The residents interviewed for this dissertation all have strong 
place attachments. All have lived in either Port Stephens or Lake Macquarie for more 
than 20 years (one resident for more than 60 years).15 This could be because many 
retirees across Australia live in coastal locations.16 Place attachment was an emergent 
theme evident in the data, warranting a discussion of how place attachment can inform 
coastal climate change adaptation policy. The form of the data includes interview data 
with residents, data from the residents’ survey where residents had included relevant 
																																																						
10 David Delaney, The Spatial, the Legal, and the Pragmatics of World Making: Nomospheric 
Investigations (Glasshouse, 2010) 26–7. 
11 Ibid 173. 
12 Graham, above n 8. 
13 Ibid. 
14 Graham, above n 6; Graham above n 8; Singer, above n 6; Alexander and Peñalver, above n 3. 
15 Field diary and as recorded in interview data. 
16 Nicole Gurran et al, Planning for Climate Change adaptation in Coastal Australia: State of Practice 
(Report No 4 for the National Sea Change Taskforce, November 2011). 
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comments about their long-term lived experiences or place attachment (either to the 
material coast or to their residential property), and ethnographic observation. 
The evidence discussed in this chapter shows that many key coastal actors have a 
‘reluctance to think about property in material terms’,17 unless it affects their own 
property. This is problematic in the context of climate change adaptation planning and 
policy that requires a local, situated and nuanced approach.18 But as this chapter 
demonstrates, it is not just local government politics that drive the separation of 
property from place. This separation is also driven by residents’ attachment to their 
local place(s) and their perceptions of climate change and this can hinder the uptake 
of coastal climate change adaptation policy.19 An in-detail examination of how 
property’s relationship to place may alter social relationships invites consideration of 
‘the habits of social thought and action’.20 This chapter aims to elevate the recognition 
of the powerful impact that material and representational landscapes offer in terms of 
‘socialised property relations’.21 A re-imagining of property calls us to attend to the 
ways in which law permeates every day social life—the material ‘spaces of law’,22 
including the coast. 
The intersecting relationships between key coastal actors, government and the material 
environment (important ‘relationalities’, as defined in Chapter 2) are locally enacted,23 
																																																						
17 Nicholas Blomley, ‘Landscapes of Property’ (1998) 32 Law and Society Review 572, 572; Robyn 
Bartel, Peter McFarland and Colin Heartfield, ‘Taking a De-Binarised Envirosocial Approach to 
Reconciling the Environment vs the Economic Debate: Lessons from Climate Change Litigation for 
Planning in NSW, Australia’ (2014) 85 Town Planning Review 67; Robyn Bartel and Nicole Graham, 
‘Property and Place Attachment’ (2016) 54(3) Geographical Research 267. 
18 Sonia Graham et al, ‘The Social Values at Risk from Sea-Level Rise’ (2013) 41 Environmental 
Impact Assessment Review 45. 
19 Especially when the weight of scientific evidence of anthropogenic climate change is overwhelming: 
see for example, the IPCC5 reports. 
20 Noel Castree, ‘The Anthropocene and Geography III’ (2014) 8 Geographical Compass 464, 464. 
21 Blomley, above n 17; Nicholas Blomley and Gordan Clark, ‘Law, Theory and Geography’ (1990) 
11(5) Urban Geography Special Issue: Law, Regulation, and Geography I 433; Nicholas Blomley, 
Law, Space, and the Geographies of Power (Guildford Press, 1994); Nicholas Blomley, Unsettling 
the City (Routledge, 2004) 135, citing Jennifer Nedelsky, ‘Law, Boundaries, and the Bounded Self’ 
(1990) 30 Representations 162. 
22 Sarah Keenan, Subversive Property: Law and the Production of Spaces of Belonging (Routledge, 
2015); Sarah Keenan, ‘Australian Legal Geography and the Search for Postcolonial Space in Chloe 
Hooper’s The Tall Man: Death and Life on Palm Island’ (2009) 30 The Australian Feminist Law 
Journal 173; Sonia Graham et al, ‘Local Values for Fairer Adaptation to Sea Level Rise: A Typology 
of Residents and Their Lived Values in Lakes Entrance’ (2014) 29 Australia Global Environmental 
Change 41; Irus Braverman et al (eds), The Expanding Spaces of Law: A Timely Legal Geography 
(Stanford Law Books, 2014). 
23 Localised enactment is drawn from Bruno Latour, Reassembling the Social: An Introduction to 
Actor–Network Theory (Oxford University Press, 2005), particularly the homogenisation of global 
and local, and with the recognition that local incantations in uncovering not just what are in the 
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showing how the landscape serves as an embodiment of ‘particular logics of order and 
authority that represent places and spaces in which people live’.24 The discussion 
below is especially concerned with exploring how residents make sense of this 
landscape, the property values (cultural and financial) attached to it and their personal 
experiences of climate within it. This chapter attempts to further climate change 
adaptation scholarship by unravelling the relationship between property and place in 
Port Stephens and Lake Macquarie. It shows how, in these places, ‘strong social and 
popular ideas … associate it [property] with rightful individual control over things to 
the exclusion of all non-owners’.25 Relevant discussion of other coastal localities in 
the New South Wales jurisdiction is provided. The chapter begins with a detailed 
analysis of how residents, experts, the state government and council officers use 
libertarianism and the dephysicalisation of property (the notion that property is 
separate from place) to advance hierarchical and individuated private property 
discourses. 
6.2. Framing Property 
As discussed in Chapter 4, a complex set of legal and regulatory histories inform 
current frameworks of public and private property on the Australian coast.26 Thom 
states: 
As Australians, we have long cherished what most believe is our ‘right’ to use and enjoy 
the beach. Unfortunately, the granting of freehold title to foreshore land, especially in 
New South Wales, in the nineteenth and early twentieth centuries greatly complicated 
this ‘right’ in certain places. It was estimated by the Surveyor-General in 1999 that 
approximately 50 000 properties are defined on the seaward side by ambulatory titles 
tied to wherever the mean high-water mark happens to reside. However, through 
registration of title at points of greatest beach width during beach accretion periods, 
landowners along many foreshores have defended their boundaries with walls to the 
detriment of the beach environment, beach amenity and public access and use.27 
																																																						
categories of actor or network (or other material thing) but what they do as the enactment of networks 
occurs (136). Critical legal theorists have also related this spatial turn in scholarship to the 
entanglements with law. See Chris Butler, ‘Critical Legal Geographies and the Production of Space’ 
(2009) 18(3) Social and Legal Studies 313. 
24 Eve Darian-Smith, Bridging Divides: The Channel Tunnel and English Legal Identity in the New 
Europe (University of California Press, 1999) 13. 
25 Margaret Davies, Property: Meanings, Histories, Theories (Glasshouse, 2007) 115. 
26 Lee Godden et al, ‘Law, Governance and Risk: Deconstructing the Public–Private Divide in Climate 
Change Adaptation’ (2013) 36(1) University of New South Wales Law Journal 224. 
27 Bruce Thom, ‘Climate Change, Coastal Hazards and the Public Trust Doctrine’ (2012) 8 Macquarie 
Journal of International and Comparative Environmental Law 2, 9. 
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Residents value protections of their private property provided by the state.28 However, 
both the New South Wales state government and researchers consider restrictions on 
free public access to beaches to be an affront to the broader public interest.29 This 
follows Lockean libertarian ideals that object to some limited private appropriations 
of land or other natural resources (such as the waterfront) when such enclosure would 
make others ‘worse off’.30 During my interview with New South Wales State MP 
Jerry, we discussed the role of land use planning in balancing the private and public 
interests in the coast. In response to a question asking what, if any, legal mechanisms 
could advance coastal adaptation, he said: 
are we trying to save people’s properties, or do we actually want to save the beach, the 
beach is the important asset from the public perspective and it’s the valuable thing and 
it’s why people want to live there anyway … it’s a levelling part of our egalitarian 
society that it doesn’t matter who you are or how rich you are there’s no hiding in a 
swimming costume you know! You are on the beach and prince and pauper meet down 
there and it belongs to everybody and it’s a really important part of our society.31 
The ideological hierarchy that prioritises private property poses a significant barrier to 
climate adaptation when adaptation measures involve a real or perceived incursion on 
property rights.32 Balancing competing private and public interests33 in the Australian 
coastline is difficult. For example, in 2014, a private owner of property bounded by 
ambulatory lines34 in Portsea, Victoria, successfully changed his legal title to recognise 
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34 Discussed in Chapter 4. 
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the expansion of his shoreline boundary,35 effectively privatising an extra 45 metres 
of beach space, at the time estimated to be worth approximately $5 million.36 This 
privatisation was enabled by common law property rules, despite views that the 
privatisation of Australian beaches ‘rubs against the notion’ of free access to culturally 
valuable public areas and that to enclose them amounts to an ‘offence to public 
policy’.37 Similar tensions have arisen in the US, where private coastal lands have been 
co-opted for public benefit.38 Australian beach privatisation often triggers social 
protests,39 likely originating in the cultural attachments many Australians have to the 
coast.40 These competing interests are a crucial aspect of the coastal lawscape—when 
law transfers places deemed ‘public’ to private ownership, it is no longer true that the 
beach ‘belongs to everyone’. The beach belongs to everyone only so long as private 
property interests do not encroach upon it. 
A hierarchy that favours private property has significant consequences for climate 
change adaptation. As Babie argues, the continued advancement of private property 
rights must be reconciled with responses to climate change: 
the core of private property operates within a web of relationships … [this] relationship 
itself, as mediated and enforced by law, comprises what private property is: a legal-
social relationship that facilitates the choice driving anthropogenic climate change.41 
Babie argues that liberal notions of property must be rethought to enhance 
relationships between humans and the material environment—a rethinking that (like 
that suggested by Graham) is critical in recognising the influence of property in 
everyday practices. Babie also notes the importance of property’s spatiality—its 
place—to human interactions with nature, culture and materiality: 
																																																						
35 Bruce Thom, ‘Who Owns the Beach When the Sea is Rising?’, The Conversation, 29 April 2014 
<https://theconversation.com/who-owns-the-beach-when-the-sea-is-rising-24767>. 
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the space in which property exists, operates, and has meaning in people’s lives; the 
space in which the social relationships that constitute property exist; the space where 
rights and relationships structure our lives; and the space that we structure through those 
rights and relationships. At every moment of life, we are interacting with others and the 
world around us through some form of property—private, common, or public.42 
For coastal adaptation, these interactions can involve a number of trade-offs and value 
judgments by key actors. Some wish only to maximise their private enjoyment. In 
Lake Macquarie, when discussing their interactions with council in redeveloping their 
home, Sam said: 
Part of the reason we got … we had success here is we had an architect that knew the 
council quite well, knew what they needed and gave them a lot of drawings like this that 
showed pictures of what the house would look like from the lake and so on but the 
council has rules on things like winter sun and summer sun and eaves and so forth and 
when you put those into place you could not build a house in this Shire or plan a house 
in this Shire that would pass those regulations. Virtually every house they have to 
compromise on and sometimes it takes the council up to three, four or five years to make 
that compromise and this is nothing to do with neighbours. This is to do with their own 
planning orders. For example, this house is completely illegal from the point of view of 
the environmental laws because we face west and look how much glass we’ve got here. 
We face northwest actually. Totally illegal. I’ve got an uncle that lives over there, almost 
on the water club because the skiff club and he didn’t have an architect and he planned 
the house himself and they were held up for quite some considerable time because the 
council actually wanted to put the kitchen and some other rooms like bedrooms or 
something in the front of the house and block the view and have their living room, that 
would have been glass … It’s just process that takes months and months sometimes.43 
Joy interjected: ‘But we’ve got a view that we wanted to have’.44 
For councils, the costs of enforcing compliance with planning laws can be prohibitive. 
This is particularly the case for smaller local councils, who face numerous demands 
for services (and, thus, for expenditure).  
Lake Macquarie is a large and well-funded council that is proactive on climate change 
and sustainability policy; therefore, it was a surprise to learn of their lacklustre 
enforcement of regulations about sea walls. Many property owners had built publicly 
visible sea walls around the lake to protect their residences from flooding. When I 
pressed council officers about this, I was told that there were ‘simply too many illegal 
																																																						
42 Paul Babie, ‘A Forgotten Dimension of Property’ (2013) 50 San Diego Law Review 323, 325. 
43 Participant interview, Sam, Lake Macquarie resident (his home, Belmont South, 7 June 2012). 
44 Participant interview, Joy, Lake Macquarie resident (her home, Belmont South, 7 June 2012). 
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sea walls’45 for cost-effective compliance action. Instead, the council monitored the 
lake for any negative changes in the shoreline as a result of these walls. If such changes 
manifested, the council would then decide whether to commence compliance action 
against a specific offending wall.46 Authorities making decisions about whether 
enforcing compliance is ‘worth it’47 highlights difficulties with a lot-by-lot basis of 
ensuring compliance with land use planning regulations. Though these sea walls are 
recognised by some Lake Macquarie officers as not legally compliant, they are 
compliant (enough) with the dominant forms of property narratives that advance 
individualism and private property protectionism. 
These stories of noncompliance—sea walls erected without development consent, and 
private homes redeveloped under highly flexible interpretations of DCP—raise a 
number of observations. First, the protection of private property (both the rights 
attached to it and the commodity itself) is a strong motivation for the deeply social 
enactment of property rights—even illegal ones. Second, when a local council 
selectively enforces regulations, it produces inconsistency within and across localities. 
This demonstrated complacency is an example of ‘the political and cultural strength 
of property rights’48: the council’s enactment of property reinforces the status quo. The 
private building of illegal sea walls aligns with dominant property enactments, is 
socially comprehensible as a response to flood risk, and is economically viable in cases 
where the council does not have to pay, or is only required to make a part payment, 
for this adaptation response to sea level rise.49 These factors mean that councils are 
less likely to enforce compliance. Lake Macquarie City Council’s enactment of private 
property rights advances individualism and private property protections, treating the 
material environment as a secondary factor: monitoring the lake for ‘any negative 
changes’. Varied enforcement of land use planning law reflects the complexity 
																																																						
45 Participant interview, Brenda, Lake Macquarie City Council officer (council offices, 16 August 
2011). 
46 Ibid. 
47 Andrew Macintosh, ‘Australia’s National Environmental Legislation: A Response Too Early’ (2009) 
12 Journal of International Wildlife Law & Policy 3. 
48 Graham, above n 8, 188. 
49 Examples of this include the enclosure of coastal property in Portsea, Victoria; the protracted debate 
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earlier throughout this in this dissertation. 
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associated with how individuals enact property in everyday social practices, based on 
subjective interpretations of property’s power.50 
6.3. Property as an Asset 
This section of the chapter seeks to engage with the idea of property as an asset. When 
I originally designed this aspect of the dissertation ‘property as an asset’ meant the 
financial values attached to private residential property by key coastal actors in the 
two localities. In addition, when policy is perceived to interfere with individual rights 
and freedoms associated with property, residents are of two minds: they want a ‘hands 
off’ approach from government, yet they demand policy intervention when their own 
property is at risk either from coastal climate variability or the perceived reduction in 
the financial value of residential property. 
Joy, a Lake Macquarie resident, thought that when land use policies negatively 
affected property values, it would strongly motivate home owners to respond to 
climate change because it would only be when the financial value of property declined 
that people would take notice. In Joy’s words, ‘that [the financial value] will be the 
main thing that concerns people, won't it?’.51 Likewise, Ted in Port Stephens said: 
People try to sell, other people will realise what they’ve done and then they’ll say well, 
geez I’m not going to buy that property, in 20 years’ time that will be under water. Now 
it devalues itself.52 
These quotations show the dominant conception of property as a tradeable commodity 
by virtue of the rights attached to it. Property rights can, in some circumstances, be 
compensable in favour of the rights holder, as the High Court in Newcrest53 
demonstrated. The Court found that the right to property was not worthless because 
the right in the intangible property (a lease) had extinguished, it was because land use 
regulation prevented the excavation of minerals (the profit to be taken from the land 
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51 Participant interview, Joy, Lake Macquarie resident (her home, Belmont, 7 June 2012). 
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by exercise of the rights under the lease), rendering the right worthless ‘as a legal and 
practical matter’.54 This High Court case is analysed at length by Graham.55 
Mainstream print media has found ways to cut through this abstractedness. In 2009, 
popular daily newspapers reproduced side-by-side images on their front pages. These 
images depicted an aerial view of coastal property on Sydney’s northern beaches, one 
taken in 2009, the other overlain with spatial mapping showing expected coastal 
inundation due to sea level rise of 1 metre in 2100.56 These side-by-side images not 
only communicated climate-related impacts to property, they also showed how public 
and private coastal space were delineated and highlighted the artificiality of property 
boundaries in a changing climate. Property is quite reliant on ‘lines on maps’ to 
communicate its physical boundaries and their exclusory power.57 These boundaries 
also serve to package property and; therefore, assign to it tradeable value.58 Ultimately, 
boundaries prioritise individual rights and autonomy attached to property.59 
The Productivity Commission inquiry Barriers to Effective Climate Change 
Adaptation, discussed in the preceding chapter, recommended addressing climate risk 
using the planning system to restrict development in flood-prone areas.60 This 
restriction would reduce the financial value of private property in those locations 
thereby, in theory, encouraging affected communities to adapt to climate change.61 
However, attempts to restrict development due to sea level rise have been met with 
fierce resistance in both Port Stephens and Lake Macquarie by councillors and 
residents respectively. Verity, a councillor in Port Stephens, did not think legal 
regulations should hinder the exercise of autonomous private property rights: 
Yes, to such a degree where we’re devaluing people’s properties, very valuable 
properties and … it’s their land, it’s their right. This is a democracy we live in and if 
they’re prepared to take the risk why do we have to stop them? And I’ve got to take 
responsibility for my decisions and I mean if I was a property owner I’d say all right, if 
																																																						
54 Ibid per Brennan CJ at [365]. 
55 Graham, above n 8, 172–3. 
56 Malcolm Holland, ‘Suburbs Swamped’, The Sydney Morning Herald (Sydney), 14 November 2009. 
57 Carol M Rose, Property and Persuasion. Essays on the History, Theory, and Rhetoric of Ownership 
(Westview Press, 1994); Davies, above n 25. 
58 Ibid; Graham, above n 8. See also John Page, ‘Counterculture, Property, Place, and Time: Nimbin 
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59 Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ (2014) 10(1) Annual Review of 
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60 Australian Government Productivity Commission, Barriers to Effective Climate Change Adaptation 
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61 Ibid 188. 
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I want to build a house there why can’t I? All right, if I might have wet feet two days a 
year that’s my problem.62 
Land use regulations have long been recognised to impact property’s value.63 The role 
of the Statement in attempting to mediate negative impacts was criticised by New 
South Wales State Government MP Jerry: 
there’s risks if you live in the bush and bushfire’s a risk and if you live under an airport 
noise is a risk, there’s a certain amount of let people make their own decisions … step 
out of there and let people be free to do whatever they want to do. If people want to 
make stupid decisions they should be free to make stupid decisions because they may 
have good reasons.64 
Indeed, the intention of the state government (insofar as it can be evidenced by policy) 
was that climate change risks to private property in hazard-prone areas would be borne 
by owners. The Statement specified: 
Coastal hazards and flooding are natural processes and the Government considers that 
the risks to properties from these processes appropriately rest with the property owners, 
whether they be public or private. This will continue whether these risks are increased 
by sea-level rise. Under both statute and common law, the Government does not have 
nor, does it accept specific future obligations to reduce the impacts of coastal hazards 
and flooding caused by sea-level rise on private property.65 
As coastal fishing shack houses on low-lying land have transformed into waterfront 
mansions, property owners have become far more willing to push for protections of 
their assets creating conflict in how ‘hands off’ some residents actually want the 
government to be in responding to climate change. There is little interest in 
government interventions for that will negatively impact property values, but when 
their own property is at risk resident’s expect individual government intervention in 
order to protect the value of their private property. 
Many coastal frontage homes in New South Wales are situated on sandbanks with the 
bay in front, some with a small road behind and then wetlands behind that. In Corlette, 
Port Stephens, homes along the small strip of beach are almost all redevelopments of 
																																																						
62 Participant interview, Verity, Port Stephens councillor (local café, 22 May 2012). See also Robert 
Mendelsohn, ‘Efficient Adaptation to Climate Change’ (2000) 45 Climatic Change 3–4, wherein it 
was then argued that market-based mechanisms are an efficient adaptation approach. 
63 William K Jaeger, ‘The Effects of Land-Use Regulations on Property Values’ (2006) 36 
Environmental Law 105. 
64 Ibid. 
65 Pages 5–6. 
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former fishing shacks, but if it were not for two remaining shacks, it would be 
impossible to know that there was ever anything there but large, double storey brick 
veneer homes.66 Port Stephens resident Penny talked about her knowledge of the old 
fishing shacks: 
The area between along Foreshore Drive where the swamps on one side, properties–
really narrow little properties with great big houses on them. They've got to lose out 
soon, there’s going to be a point where they have a big wall in the front of their property 
to stop the water from coming from the waves. Who should pay for that? They say 
council. I don’t say council. The properties that were there originally were just fishing 
shacks. That’s what they should have probably kept them as, little fishing shacks.67 
She thought that the fishing shacks in Port Stephens were historically perceived as: 
not of great value, and if they got washed away, well, they got washed away, but the 
big mansions that they’re building there now, people think they’re far more valuable 
and somebody should look after us.68 
How would councils actually implement warnings about climate change risk (the view 
of a state MP to leave people in high-risk neighbourhoods to their own ‘stupid 
decisions’ notwithstanding). And if it were Penny’s own property at direct risk, would 
she change her mind? ‘I would want protection’, she said.69 Port Stephens resident Ted 
said: 
Well, they bought the land, they know where their land goes to. They bought it on the 
sea, so they know that the water is there. They should take care of their own property. I 
mean, you can’t come around and say I’ve got a million-dollar property, if I sold it 
tomorrow I would get a million dollars, this is beaut, look at the view and everything 
like that and then turn around when they get into a bit of strife and say well, geez 
somebody else had better look after me because I want my million-dollar property back. 
That's not the Council’s fault … [I]f the problem is rising water and everything like that 
and people have been telling them for years that it’s going to happen, and they choose 
to ignore it that's their problem. 
Ted continued: 
most of them [waterfront properties] used to be old fisherman’s type sheds, you know, 
like weekenders where people would come up to and people have bought them cheap 
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67 Participant interview with Penny, Port Stephens resident (her home, Little Beach, Port Stephens, 21 
May 2012). 
68 Ibid. 
69 Ibid. 
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and then redeveloped and again it’s, yes, I’ve got a lovely block of land but, you know, 
gee whiz, they’ve taken it upon themselves to develop it so they’ve taken the risk.70 
When asked about the role of the market in encouraging adaptation to that risk, Ted 
said: 
If I had a million-dollar property that was sitting 18 inches above the current tide line 
and everything like that and somebody was telling me it’s going to go two foot [sic] 
above that I’d start to get worried. You can walk along the front of their property too, 
just about at low tide. You can’t walk along there at high tide. I think that they would 
be very worried but then the first thing they’re going to do is turn to the council and say, 
‘Well why didn’t you build a better wall?’ or something like that. It’s not the council’s 
problem.71 
Complementing this interview data is the data resulting from the resident surveys. 
Responses across the two localities indicated a strong preference that negative impacts 
to property value from sea level rise be borne primarily by the home owner, closely 
followed by the selection of all three levels of government.72 My residents’ survey 
asked who was responsible for a negative impact on property (i.e., local council, state 
government, federal government or the insurance industry)73 and the response options 
allowed residents to elaborate. One respondent wrote, ‘because they [all three tiers of 
government] were aware of the problem for several years and delayed taking action’,74 
‘the general public should not be forced to subsidise people who choose risky home 
sites, especially recent choices when abundant information makes the risk well 
known’.75 Others said, ‘unless conclusive evidence is provided and unilaterally 
accepted no policy should exist’76 or stated that ‘the risk is minimal and based on 
unsubstantiated conjecture re: sea level rise’.77 One respondent selected all three levels 
of government and insurance, and said ‘all these establishments should be responsible 
for the hysteria they have created’.78 
																																																						
70 Participant interview, Ted, Port Stephens resident (his home, Corlette, 27 May 2012). 
71 Participant interview, Ted, Port Stephens resident (in his home, Corlette, 27 May 2012). 
72 See Chapter 3, in which survey responses allocating responsibility to the home owner totaled 55 per 
cent, to the state government at 42.8 per cent, local government at 38 per cent, the federal government 
at 36.5 per cent, and insurance at 15.8 per cent. Participants could select more than one option. 
73 Detailed in Chapter 3. 
74 Survey response, Lake Macquarie resident, male, age 65+, selecting federal government as 
responsible. 
75 Survey response, Port Stephens resident, female, age 55–64, selecting home owners as responsible. 
76 Survey response, Port Stephens resident, male, age 35–44, selecting local, state and federal 
governments as responsible. 
77 Survey response, Lake Macquarie resident, male, age 55–64, selecting insurance as responsible. 
78 Survey response, Lake Macquarie resident, female, age 65+. 
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One approach to managing flood and sea level rise risk to private residential property 
in New South Wales is the placing of a sea level rise risk notification on a land title 
register. This land title register, known as an s 149 certificate,79 is transferred to the 
prospective buyer at the time of purchase as part of the legal process of buying private 
property in New South Wales. Some councils, like Lake Macquarie, include a 
notification on relevant s 149s specifying that the land carries with it the risk of flood 
and future sea level rise risk. 
In my interview with Lake Macquarie resident Sarah, we discussed the council’s sea 
level rise policy and its requirement that notations be put on the s 149 certificates of 
properties at elevated risk of flood and sea level rise.80 Sarah appeared to be very 
unimpressed by Lake Macquarie City Council’s actions and the negative effect that 
she perceived this land use notification had on the financial value of her home. Sarah’s 
home was a lakeside mansion and, as we sat in her lounge room overlooking the lake 
and nearby jetty, she tersely offered: 
Don’t fix a problem until it happens. If it’s not broke, don’t fix it. I wouldn’t be doing 
it. I wouldn’t be doing it yet. I mean, it [sea level rise] might not happen in our lifetime.81 
According to Jerry, 82 the state government’s position was that ‘you don’t need to put 
all different prose on your [s] 149s. It will strike the fear of God into people’. In 
neighbouring coastal municipalities such as Wyong and Gosford, community protest 
was just as vociferous. 
																																																						
79 Conveyancing Act 1919 (NSW). 
80 Damon Cronshaw, ‘Fears Sea-Level Policy May Slash $1bn Off Property Values’, Newcastle Herald 
(online), 31 May 2013 <http://www.theherald.com.au/story/1541683/fears-sea-level-policy-may-
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81 Participant interview with Sarah, Lake Macquarie resident (in her home, Belmont South, Lake 
Macquarie, 7 June 2012). 
82 Participant interview, Jerry, Member of New South Wales Parliament (his office, 8 November 2012). 
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Figure 6.1: Protesters in Gosford 
Source: Daily Telegraph.83 
In Gosford, the s 149 notifications stipulated a 90 centimetre increase in sea level by 
year 2100.84 However, in 2014, scholars observed that this measure was problematised 
by the process of public consultation, because ‘both planning practice and decisions 
are politically charged and influenced by an uneven distribution of power between 
actors’85 including people with interests in private property. In both Gosford and 
Wyong, home owners and property developers came together to protest the s 149 
notifications, claiming that the use of legal instruments to warn of a 0.9 metre rise in 
sea level by 2100 negatively affected the financial value of their property.86 The s 149 
requirement triggered ‘more than 500 phone calls and letters from residents concerned 
about the “lack of consultation, doubt regarding the credibility of the science that 
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85 Silvia Serrao-Neumann, Ben Harman, Anne Leitch and Darryl Low Choya, ‘Public Engagement and 
Climate Adaptation: Insights from Three Local Governments in Australia’ (2015) 58(7) Journal of 
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supports the sea level rise projections, the effect the encoding may have on property 
prices and, more recently, the effect on insurance premiums” ’.87 
Home owners may advance their individual property interests through land use 
planning principles and the courts to promote dominant private property discourses, 
creating a perverse outcome for coastal climate change adaptation. As argued by 
Graham: 
The extension of the discourse of property into environmental regulation via 
environmental markets appears perversely inappropriate. Environmental law cannot be 
effective until lawyers, policymakers and scholars acknowledge the ubiquity and 
potency of property as a foundational and facilitative discourse of modern law and 
society. Property has played and continues to play a constitutive role in current 
environmental crises. To employ the discourse of property in attempting to solve the 
problems of its creation is neither rational nor viable.88 
In Port Stephens, some property owners were concerned about their property being 
associated with sea level rise risk in newspaper articles. Bill in Port Stephens told me 
that he and a reporter friend had headed out to Salamander Bay (directly opposite the 
entrance to the bay and the Pacific Ocean), where houses line the bay close to sea level. 
Many of these homes have erected (council approved) sea walls of varying size (none 
higher than 1 metre) between the private property boundary and the beach. Bill and 
his friend photographed the sea walls and, shortly afterward, a home owner called and 
confronted the reporter, refusing to have her house included in photos that 
accompanied the story: 
I guess we were observed by one of the residents on the beach, and she rang up—I’m 
pretty sure she rang up or she approached the reporter afterwards and said to him, ‘You 
can’t use any of the photographs you took if my home is in them’. Obviously, she was 
aware that there was an issue, but she didn’t want her … obviously she was aware 
enough, she knew that whatever … those photographs may impact the value of her 
property. So, she was certainly knowledgeable enough. Now I don’t know if she was 
looking to sell immediately or very soon thereafter, and decided it was a pretty good 
idea to try and protect her interests, but that was my take on it, was that she was certainly 
aware enough that she knew that if a photograph of her house popped up in the 
newspaper, somebody would likely say, ‘Maybe it’s not worth [$]1.5 million anymore, 
it’s perhaps not worth anything’. So, people are aware.89 
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88 Graham, above n 6, 96. 
89 Participant interview, Bill, Port Stephens resident (café in Nelson Bay, 22 May 2012). This event 
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In addition to Salamander Bay, several other areas in Port Stephens were identified by 
residents as being at risk from sea level rise, including the wetlands in and around 
Shoal Bay and Corlette. Ted, of Port Stephens, said: 
Behind Shoal Bay there’s a great big swamp land. If they built in there I’d say well, you 
know, you built there, you knew what it was before you built there, you knew how high 
it was, you’ve got to accept that you’re responsible for your actions.90 
In Corlette, another at-risk suburb in Port Stephens, a house at 210 Foreshore Drive 
underwent redevelopment during my fieldwork. This redevelopment condenses the 
key threads of this chapter and clearly shows how the hierarchy of private property 
rights in high-risk coastal locations is affirmed by local councils.91 The owners of this 
house had asked me about my PhD work in 2010 when I was undertaking initial 
fieldwork observations in the locality. An initial conversation with Evelyn, one of the 
home owners, went like this: ‘So, you’re doing climate change then are you?’ I 
responded, ‘Yes, I’m interested in how climate change interacts with property’. ‘With 
property! Well you know it’s all propaganda, don’t you? A waste of time’. 
The following year, I returned to the two studied localities with my residents’ surveys 
in hand. This time, I planned to stay at Corlette beach for six weeks, during which 
period I would also work in nearby Lake Macquarie. Evelyn saw me on Corlette beach 
and approached me to ask, ‘So. The property value thing you’re doing, don’t you think 
it will devalue property along here?’ She gestured with her arm to the homes lining 
Corlette beach. ‘No, I don’t think so’, I replied. ‘Well, this sea level rise thing is 
affecting properties. We can’t even get approval to knock down our old place and 
rebuild. The bloody council is ridiculous’. ‘Why can’t you get approval?’, I asked, 
thinking to myself that there could be so many reasons. ‘Well’, she said, ‘we can 
redevelop. They just have all sorts of development restrictions about flooding and 
raising the floor level, so we can’t build the type of house that we want to. It all just 
seems a bit over the top, if you ask me’. 
When I again returned to Port Stephens in January 2013, the beachfront had changed. 
Evelyn’s house had been knocked down and a fence was up in preparation for 
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have been used. 
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redevelopment. Down on the beach, talking with Evelyn’s neighbours, I gestured to 
the changes and asked about it. Evelyn’s husband, David, was down on the beach and 
said, ‘Oh, don’t get me started!’. He continued: 
It took a very long time for council to approve it! We had to raise the floor level because 
of this sea level rise stuff, which is just crap, I’ve lived here a long time and never 
noticed a thing. And even if it does happen I’ll be dead anyway so what does it matter? 
So we raised the floor level and underneath is a large basement and I’ll be parking all 
my cars in there. We put in a lift from the basement to the top floor because 
[REDACTED] has issues navigating the stairs at times. So we had to modify a lot of 
things and it took a long time but we got there in the end and we start the build in a 
couple of months.92 
‘Sounds like an impressive house’, I replied. I looked over to the demolished site and 
noticed how it was situated: mangroves to the west of it, the bay to the north, and the 
wetland behind the road that runs behind the strip of homes on Corlette beach. On the 
way in, 50 metres down that road, I had noticed that the tide had again etched part of 
the road away—a regular occurrence in this location. It had caught my attention 
because pieces of bitumen had fallen into the mangroves. I wondered to myself how 
those cars that David owned were going to cope in a basement that would sit well 
below sea level. 
By January 2014, the road had been repaired, and Evelyn and David’s house was 
almost complete. ‘Come and take a tour’, they offered. It is a magnificent home, with 
an expansive underground basement. The bottom levels of the ground floor are raised 
1 metre off the ground level, and it has a second storey above with lift access to all 
three levels. It has beautiful decks and views across the bay and it seemed no expense 
was spared on the finish. As we finished our tour, I looked up the beach at all the 
residents and their yearly visitors spending time in the sun, playing in the sand or 
playing cricket along the privately owned grassed frontages. These homes, nearly all 
expensive redevelopments (very few fishing shacks remain), are all at, or close to, sea 
level. Evelyn and David’s brand-new home had just been built in a high-risk coastal 
climate change impact area. But for Evelyn and David, this property and house were 
theirs to do with as they please. I wondered about the next owners. 
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Figure 6.2: New coastal development in Corlette, Port Stephens 
David and Evelyn’s redeveloped house is to the immediate left, at ordinary tide, with a raised floor level 
of 0.9 metres. Source: Author’s photo, Corlette, Port Stephens, September 2017. 
The pervasive cultural property rights values of autonomy and freedom, shown in the 
story of Evelyn and David’s house, demonstrate the social values people hold around 
property—values that are challenged by the changes required to adapt to sea level rise. 
As research indicates, adaptation to sea level rise due to environmental change ‘may 
involve alteration to the everyday uses people make of their environments and places, 
to the meaningful sociospatial roots of their lives’.93 But as this section has shown, 
most coastal actors have deep attachments to the autonomous use of property94 and 
these attachments are regularly enacted with tacit support from the state. Therefore, 
implementation of climate adaptation policy is difficult, because these property 
owners look to the state for protection when their property is faced with external risk 
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(which will be exacerbated by climate change) and yet make statements like ‘it won’t 
matter, I’ll be dead’95—passing these climate-related risks on to the next occupant. 
This enactment demonstrates Blomley’s contention that the materiality of property is 
about the existence of both networks and relationships.96 Evelyn and David’s self-
described use of their social and political capital as long-term, wealthy residents to 
wear down council members’ opposition to redevelopment shows these networks and 
relationships in action. The materiality of the location of these coastal actors’ property 
makes them diffuse risk to other social networks in multiple and not always logical 
ways. Section 6.4 explores how ‘Not In My Back Yard’ community opposition can 
contribute to protecting property as an asset, and further complicate the relationship 
between land use planning and climate change adaptation. 
6.4. Not In My Back Yard 
NIMBY, an acronym for ‘Not In My Back Yard’, has come to symbolise a community 
opposition to planning rules, development and changing urban environments. NIMBY 
literature is primarily concerned with the objection of home owners to redevelopment 
or urban change, as it occurs or is proposed to occur near existing development, often 
private residences.97 It has also been argued that NIMBY can result in positive 
environmental outcomes due to the reluctance of local populations to host ‘negative 
environmental consequences’.98 Recent literature extends NIMBY to resistance not 
just to land use planning conflicts but also to valuation conflicts.99 NIMBYism is often 
thought of in a negative manner due to its oppositional framing;100 however, if it can 
be better understood, especially in terms of accompanying place attachment, some 
																																																						
95 Participant interview, Penny, Port Stephens resident (Soldiers Point coffee shop, 21 May 2012). 
96 Nicholas Blomley, ‘The Boundaries of Property: Lessons from Beatrix Potter’ (2004) 48(2) The 
Canadian Geographer 91. 
97 Michael Dear, ‘Understanding and Overcoming NIMBY Syndrome’ (1992) 58(3) Journal of 
American Planning Association 288–300; Robert W Lake, ‘Planners’ Alchemy Transforming NIMBY 
to YIMBY: Rethinking NIMBY’ (2007) 59(1) Journal of American Planning Association 87–93; 
Nicole Gurran and Peter Phibbs, ‘Housing Supply and Urban Planning Reform: The Recent 
Australian Experience 2003–2012’ (2013) 13(4) International Journal of Housing Policy 381–407. 
98 Daniel J Sherman, ‘Hell No! We Won’t Glow! How Targeted Communities Employed an Injustice 
Frame to Shed the NIMBY Label and Defeat Low-Level Radioactive Waste Facilities in the United 
States’ in Carol Hager and Mary Alice Haddad (eds), NIMBY is Beautiful: Cases of Local Activism 
and Environmental Innovation around the World (Berghahn Books, 2015) 87–110, 97. 
99 Veikko Eranti, ‘Revisiting NIMBY: From Conflicting Interests to Conflicting Values’ (2017) 65(2) 
The Sociological Review 285–301. 
100 Dan van de Horst, ‘NIMBY or Not? Exploring the Relevance of Location and the Politics of Voiced 
Opinions in Renewable Energy Siting Controversies’ (2007) 35(5) Energy Policy 2705–14. 
149 
argue that climate adaptation policy may be designed to be more ‘situationally 
appropriate’.101 
Over the last decade, NIMBY literature has been interested to explore opposition to 
climate change and associated policies,102 particularly in relation to windfarms.103 The 
dismissing of community perspectives as simply complaints erroneously ignores the 
political challenges associated with climate change adaptation policy, particularly 
when it interferes with coastal property.104 One solution to this can be ensuring 
democratic community engagement in planning processes.105 However, this is a far 
from simple process when people’s property rights and values are at risk due to 
‘climate change’ policy, shown by the resistance to s 149 notifications insofar as they 
encompassed climate change considerations including that of sea level rise. Similar to 
the backlash that occurred in Gosford, community objection to s 149 notifications were 
strong in Lake Macquarie. During our interview, Lake Macquarie resident Sam said: 
We know lots and lots of people that have been held up and delayed and they think of 
two things when you think of council planning, gutlessness and socialism. They do. 
They don’t know if the persons are not making decisions because they’re gutless or 
because they’re communists, so to speak.106 
And later: 
You know, we used to live over there on the waterfront near McCloy’s. Anyway, he 
must have a lot of investments around the place and he’s carrying on a treat about the 
reduction in value of the land because of the, you know, expectation by councils and so 
on that the sea is going to rise by a metre.107 
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Gosford successfully removed their s 149 notification requirement; Lake Macquarie 
was unable to do so due to its status as a ‘Coastal Zone: Greater Metropolitan Area’.108 
This was met with ‘community outcry’, both because of the perceived negative impact 
these notifications would have on the financial value of residential homes and because 
of insurance cost increases that attached to property designated as ‘at risk’.109 News 
reports on Lake Macquarie City Council’s apparent ‘disregard’ for the financial value 
of coastal property featured photos of angry residents and their disbelief that climate 
change impacts including sea level rise were occurring near their residences. In the 
photo below, resident Ken Hoff is holding a sign that shows the expected sea level rise 
increases (0.9 metres by the year 2100). The sign features a seemingly hand-drawn 
image of ‘Cuddles the Octopus’ with a thought bubble containing the words, ‘What 
will they think of next?’. 
 
Figure 6.3: A Swansea resident opposing sea level rise notifications 
Source: Newcastle Herald.110 
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<http://www.abc.net.au/news/2012-04-27/residents-rise-up-over-sea-level-policy/3975268>. 
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Ken is quoted at length in a news story, in which he says that he has lived in Swansea 
for 60 years and that he now lives on the waterfront in Black Neds Bay, close to 
Swansea. The article gives his views on sea level rise: ‘As far as I’m concerned, there’s 
been a very minimal increase in the lake’s height, if any’, Mr Hoff said. Concerns 
about the lake rising by up to 90 centimetres by 2100 were an ‘absolute furphy at this 
stage’, he said. ‘They should forget what will happen in the year 2100, until they get 
more concrete evidence’.111 
Clear and consistent policy from governments with coastal communities may help to 
avoid NIMBY type responses to climate change adaptation policy, or at the very least 
go some way towards overcoming disbelief in climate change impacts such as sea level 
rise. In discussions about the effect of the Statement, some participants expressed 
confusion about what the sea level rise planning benchmarks actually meant. One 
resident in Port Stephens pointed out how badly the risks of sea level rise were being 
communicated, stating: 
You see, 40 centimetres to the average person means nothing. What you’ve got to tell 
them is that, okay when you look at the tide levels now you’ve got to come up so many 
feet because 40 centimetres doesn’t mean 40 centimetres, it means so many feet up on 
to the land. People don’t understand that. That's not explained to them properly, 
especially older people like me. You tell me 20 centimetres the first thing I’ll ask you 
is what is that in inches … an inch rise in water equates to so many feet up the bank.112 
Elsewhere in New South Wales, other examples of community opposition to 
government protections of private property and to government’s failure to protect such 
property were playing out. The 2009 Vaughan litigation113 in the New South Wales 
locality of Byron Bay (discussed in detail in Chapter 3) is one such example. This 
litigation shows, among other things, the subservience of land use planning to 
																																																						
111 Ibid. 
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‘Legal Geography and Coastal Climate Change Adaptation: The Vaughan Litigation’ (2016) 54(3) 
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dominant cultural discourses associated with private property rights. Since 1974, 
Byron Bay Shire Council has attempted to manage the consequences of their known 
coastal hazards via planned retreat policies,114 rejecting proposals to build permanent 
rock walls along the beach to protect waterfront development from coastal storms.115 
Vaughan has been widely commented on because the case highlights many of the 
issues facing static laws and the difficulties of their uniform application on dynamic 
landscapes.116 The 2009 Vaughan litigation was reported as a ‘climate change 
decision’, one that offered a warning for local councils about the risks of sea level rise 
and coastal storm damage and raised questions of legal liability for decision-makers.117 
The 2009 Vaughan litigation also exposed the patchwork nature of responses before 
the Statement—localities’ respective coastal policies addressing the risk of sea level 
rise differed from town to town.118 It was publicly reported as a decision of the court; 
however, the parties settled out of court. While first instance litigation is central to 
truth-claims of legal discourse,119 framing the 2009 Vaughan litigation as an actual 
court decision seems to give it more rhetorical authority. Despite this, it remains an 
important development in the law and climate change mosaic. 
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117 Matthew Moore, ‘Beachfront Owners Win Sandbag Decision’, The Sydney Morning Herald 
(online), 3 February 2010 <http://www.smh.com.au/environment/beachfront-landowners-win-
sandbag-decision-20100202-nbbv.html>. See also Andrew Fraser, ‘Byron Bay Owners Win Right to 
Protect Beach Property’, The Australian (online), 2 February 2010 
<http://www.theaustralian.com.au/archive/business-old/byron-bay-owners-can-hold-back-sea/story-
e6frg9gx-1225825706139>; Phillipa England, ‘Doing the Groundwork: State, Local and Judicial 
Contributions to Climate Change Law in Australia’ (2008) 25 Environmental and Planning Law 
Journal 360; and Justine Bell, Climate Change and Coastal Development Law in Australia 
(Federation Press, 2015). 
118 ABC Radio National, ‘A Byron Bay Beach Barney’, The Law Report, 9 February 2010 (John 
Vaughan and Jan McDonald) <http://www.abc.net.au/radionational/programs/lawreport/a-byron-bay-
beach-barney/3107160#transcript>. 
119 Jacqueline Peel and Hari Osofsky, Climate Change Litigation (Cambridge University Press, 2015); 
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Judicial decisions and the day-to-day workings of courtrooms have gained increasing 
traction in legal geography studies as an important space from which to explore the 
social and cultural impacts of law and law making.120 Courtroom disputes over the 
regulation of coastal erosion provide a window into the reciprocity, or ‘mutual 
relationship’121 between people, place, and law. Litigious disputes such as that of 
Vaughan illustrate how private property discourses are used to undermine land use 
planning and coastal management outside engineered interventions along the 
coastline.122 Tensions expressed in Vaughan are symptomatic of NIMBY ideals and 
social justice conflicts.123 In Vaughan, as with Lake Macquarie and Port Stephens, key 
coastal actors wish to protect their private property rights from a real or perceived 
uncertain risk that is associated with both climate change and governmental regulation. 
Section 6.5 explores how attachments to property as a home and to the coast as a place 
can also affect property enactments. 
6.5. Evidencing Place Attachment 
Recalling the literature discussed in Chapter 2, ‘place attachment’ refers to 
psychological, emotional or long-term association with a physical or material 
environment leading to a sense of community or identity.124 Place attachment can be 
a barrier to climate adaptation,125 particularly where emotions about climate change 
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affect risk perceptions.126 Place attachment can also be a motivating factor in 
addressing environmental change.127 This section presents the perceptions of residents 
across the two localities to explore their place attachment to their proximate coastline, 
aiming to contribute to the scholarship of property–place relationships. This section 
also contributes to the growing body of climate adaptation scholarship that recognises 
the importance of place.128 It examines how place affects drivers of, and barriers to, 
adaptation, and how day-to-day lived experiences of place in high-risk locations 
inform both a social and a cultural understanding of on-the-ground climate 
adaptation.129 
In Port Stephens, residents are very much aware of the risks of living near the coastline. 
My interview with Meredith took place in her second-floor apartment one block down 
from the shoreline at Little Beach, Port Stephens. We were seated on her lounge 
sipping tea when she bemoaned the intensive development along the coastline: ‘all 
along there they’ve created growth. A lot of people don’t like it because it has taken 
away their view areas’.130 She put her cup and saucer down, then swept her arms 
widely to gesture towards the Nelson Bay town centre. Later in our interview, she said: 
I’m aware that the surf was encroaching here about 20 years ago, around here and at 
Shoal Bay beach. We’re almost directly opposite the heads and the surf was just eating 
away at this end of the beach.131 
As we ended our interview and I was on my way to her front door to leave, Meredith 
said to me, very quietly, ‘I’ve been around here long enough to see what the sea can 
do to a shoreline’.132 The rationale behind climate adaptation policies is not always 
synchronised with individual residents’ perceptions of the places affected by those 
policies. Residents are reconciling the slow and gradual changes to a coastline with 
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sudden coastal storm events. This dynamism is a part of life for many residents, and 
that sea level rise will exacerbate or otherwise alter these already accepted dynamic 
coastal behaviours can be hard to reconcile with historical knowledge of place, even 
where policy attempts to do so.  
Living with flood risk as a part of everyday life has consequences for how to imagine 
the future, and the acceptance of policy that attempts to set out a framework for a 
radically different, climate changed, future. Penny, a Port Stephens resident, said: 
the whole of Corlette Point has lost its beach front that was there when I was little. It’s 
now just rocks, unless it’s low tide. You need to go down and swim at low tide. 
Randall’s Beach is shrinking. At high tide in spring you’re on someone’s beach there 
and you have to walk the dogs amongst the grass.133 
 
Figure 6.4: King tide event, Corlette, Port Stephens 
Old fishing shack alongside new development. Source: Author’s photo, January 2014. 
She continued: 
There should be a buffer for houses that are down there on the waterfront. I take the dog 
for a walk every morning and sometimes—it depends on the sea and what the weather’s 
been doing, but sometimes the beach is all washed away, and the houses are getting 
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closer and closer to the water. The water’s getting closer and closer to the houses … 
I’ve seen the difference since I’ve been coming here … since I’ve lived here.134 
Later, Penny lamented quietly, almost to herself, ‘there are a lot of low areas like 
Foreshore Drive in Corlette that are going to get inundated between our house and the 
shopping centre or something like that …’135 Penny’s sentiments contrast with those 
of Evelyn and David in Section 6.3, who did not care to imagine their future beyond 
their lifetime. 
In early 2012, Joy and Sam were interviewed at their lakeside home, an expansive, 
light-filled residence that spread over a significant proportion of the land allotment, 
with six bedrooms extending three storeys. At the time of the interview, Joy and Sam 
had lived in Lake Macquarie for more than 20 years; the home where the interview 
took place had been rebuilt in 2007, on the lot where they had lived for 15 years (since 
1992). Before 1992, they had ‘lived right near [Jeff] McCloy’ (a local property 
developer and the chief organiser of the protests against the Lake Macquarie climate 
change adaptation policies, including the s 149 notifications. See Section 6.3 and 
Chapter 5).136 In the early stages of our interview, Joy, Sam and I discussed their 
perceptions of sea level rise in Lake Macquarie during their time there. Their home 
was, to my eye, at least 1–2 metres above mean sea level and Sam said: 
If the sea rises a metre for example we will … right where we are we’d be an island. 
You can look out of our back and see the Blacksmiths Beach and there’s just a spit of 
land across here between Belmont South and the sea and it would be covered if the sea 
came up by one metre. So we would be actually cut off ourselves.137 
This was followed by a discussion of how a one-metre sea level rise would affect the 
liveability of their home, and of how localities like Lake Macquarie would respond to 
that kind of sea level rise. Sam said: 
I don’t think there’s any other way than building sea walls unless people are happy to 
lose the land. I’m not saying that because of where we live. I mean, if the sea came up 
a metre it would hardly affect us. We’ve got a one-metre-high sea wall down there now. 
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135 Ibid. 
136 Participant interview, Joy and Sam, Lake Macquarie residents (their home, Belmont South, 7 June 
2012). 
137 Participant interview, Sam, Lake Macquarie resident (his home, Belmont South, 7 June 2012). 
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Figure 6.5: Houses in Swansea, Lake Macquarie 
Source: Author’s photo, April 2011. 
 
Figure 6.6: On higher ground in Belmont, Lake Macquarie  
Near Joy and Sam’s home. Source: Author’s photo, June 2012. 
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Joy and Sam also talked about their experiences of living with flood risk in Lake 
Macquarie. Joy went into detail about a 2007 storm that, in her view (with Sam 
nodding in agreement138), had cemented flood risk into the minds of their community: 
The Pasher Bulka storm a couple of years ago this was—that’s what we call it up here, 
that’s the ship that went up on Nobbys Beach, the encroach of water was quite amazing 
compared—I mean, it wasn’t flooding, it was just simply rising water level. Well, I 
guess it was flooding but it wasn’t what we normally understand by flood, which is 
water coming down creeks and rivers and the lake came up. We weren’t in Australia at 
the time but it came up over our jetty, it was up the back of our boat shed. It went across 
the road and up a block and into … flooded Coles supermarket. You know, it was really 
… it really came up high because that was a great deal of water falling, a great deal of 
rain in a very short period. So I think that made people a little bit more aware, around 
here anyway.139 
I asked another resident, Michael, who had lived in Lake Macquarie for more than 20 
years and in Swansea and Belmont for more than 12 years, about his perceptions of 
change in weather patterns in Lake Macquarie. He said: 
I think the weather is changing. Climate change is only the little bit of hello, this is 
what’s going on but we’re all too interested in being able to buy shirts and things from 
Kmart for $10 that a Chinese fellow is being paid $10 a year to produce. As China 
comes into the capitalist system, which it is, [he] isn’t going to want to be living on $10 
a year.140 
This response highlights the layered way in which some residents think about climate 
change. For some people, climate change is only related to weather impacts, whereas 
for other residents like Michael, climate change is a complex phenomenon that is 
directly related to the capitalist ways in which Western society thinks about the 
production of material items, considered as property. 
Survey responses also asked about residents’ lived experiences of climate change or 
sea level rise in their localities. In Port Stephens, one respondent noted (in the blank 
margin space) that they had made the ‘deliberate decision not to buy sea level property’ 
(their emphasis), and that they had instead rented waterfront property.141 Others did 
not acknowledge any changes: ‘The [sea] level has not changed and I am right on the 
waterfront 8 metres from high tide’.142 In Lake Macquarie, a survey respondent who 
lived on the waterfront stated that there were ‘too many unknowns and indefinites’ 
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139 Participant interview, Joy, Lake Macquarie resident (7 June 2012). 
140 Participant interview, Michael, Lake Macquarie resident (his home, Swansea, 27 May 2012). 
141 Resident survey response, female, Port Stephens, age 55–64. 
142 Resident survey response, male, Port Stephens, age 65+. 
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when it comes to adaptation responses, but that any loss in property’s financial value 
as a result of sea level rise should be borne by all levels of government, home owners 
and the insurance sector because sea level rise is ‘a large problem [that] requires a 
combined solution. Too expensive for any single stakeholder’.143 Another resident 
who lived in waterfront property responded to the question of who should bear the cost 
of loss of financial value by writing, ‘no rise that I can notice in the last 40 years’.144 
Another waterfront resident, self-identified as being 300 millimetres above sea level, 
was dismissive of protection works: ‘council removed natural sandy beach and 
replaced with pebble which I consider a backward step’.145 Another resident who was 
further back from the waterfront considered that waterfront residents ‘bought the 
houses and should expect to have weather implications’.146 another thought that even 
if there was to be any change, ‘I won’t see it in my time’.147 Another resident noticed 
‘more frequent weather events’.148 Someone else, who added to a question about sea 
level rise the words ‘THE FEAR OF’ (in capitals), responded to that question by 
writing, ‘I don’t believe there is sea level rise. There has been no noticeable/recorded 
rise in water level in Lake Macquarie for the last 30 years’.149 (There is, of course, 
scientific evidence of change in regional sea levels.150) 
This data shows two key elements of the coastal lawscape. First, it shows the ways 
that private residential property functions both as an asset and as a home. Residents 
talked interchangeably about protecting both values, giving credence to the 
identification of private property as a ‘lived value’ that requires consideration when 
mandating coastal climate change adaptation.151 Second, it shows the complexity of 
place attachment in a dynamic physical location like coastal Australia. This attachment 
is expressed by residents with long histories in both localities, most of whom framed 
climate change by reference to their personal experiences of coastline dynamics and 
of weather events like flood in their localities. This presents two questions: how will 
property–place relations continue to manifest over time? And how will community 
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perceptions of environmental change impact these future manifestations? In other 
words, the cause of environmental changes may differently motivate changes in 
property–place relations. For example, people may accept flooding (and the associated 
costs to them as home owners) in either locality, because (as Chapter 5 showed) the 
language around ‘floods’ does not have the same political baggage as the language of 
sea level rise, which is associated with climate change. Flood is viewed as a normal 
occasional event in both localities that have histories of flood events.152 These 
residents’ responses indicate that they would be more inclined to protect and defend 
their property and their attachments to place, if the inundation were from flood, 
whereas inundation from sea level rise would warrant government intervention.  
The desirability of living on the coast combined with existing use rights makes coastal 
climate change adaptation a challenging task.153 Adaptation strategies may reduce the 
desirable traits of coastal living. The phrase ‘climate change’ sounds both permanent 
and unknown: thus, the concept threatens residents’ property and place attachments. 
On the other hand, over-reliance on these attachments can result in adaptation policy 
that is too dependent on historical knowledge that is fast becoming outdated due to the 
significant environmental changes to the material environment that climate change 
brings to bear. Accordingly, attachments to place need to be tempered with the 
important temporal and spatial elements of coastal climate change adaptation.154 
6.6. Perceptions of Climate Change 
As the next step in this chapter’s exploration of property-place relations in the context 
of coastal climate change adaptation, this section now turns to the ways that 
perceptions of climate change complicate policy-driven adaptation responses. Both the 
residents’ surveys and the interviews with council officers showed that most residents 
were not aware of either their local council’s policy position on sea level rise or the 
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state government policy setting out planning benchmarks for future development (note 
however that some of these survey participants are from locations on higher ground or 
in non-waterfront locations). Of the residents who responded to the survey,155 76 per 
cent were unaware of the Statement, and only 48.5 per cent were aware of any of their 
local council’s policies on sea level rise.156 In an interview, Sally, a Port Stephens 
resident, responded to questions about her knowledge of the Statement with ‘no, I don’t 
know about that’; after a long pause and a look of dismay, she mumbled: ‘well, we 
really should know about it, shouldn’t we?’.157 Some survey respondents offered 
qualitative elaborations to their answers on the survey form, as to whether they thought 
they were adapting to climate change. Responses from Lake Macquarie included ‘I’m 
constantly thinking about reducing my energy consumption’.158 Another response 
simply said, ‘I don’t feel the need’ to adapt to climate change.159 
Residents were asked, in both the surveys and in the interviews, for their views on 
climate change. The idea of ‘believing’ in climate change, reinforced by their 
volunteered perspectives of local weather and climate variability, often came up in 
these responses. Part of this is because of the demographic of the communities, 
particularly Port Stephens: 
I mean, you’ve got a bunch of retirees and they’ve been around a long time. I think it 
takes a lot more than a few skilful spin doctors and politicians to convince them. When 
you’ve been around long enough, and you’ve seen … yes, you’ve seen the climate 
change and you’ve seen things adapt, but no, I think there’ll [have to] be a much more 
cogent argument put forward to convince older people.160 
Residents often depended on their own lay understanding of climate variability: 
So, climate change as we see it is a very, very two-edged sword because you don’t know 
whether it’s because the planet’s doing it or whether it’s because we are creating the 
problems that are causing it.161 
Some residents did not ‘believe’ in climate change at all. One said: 
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It’s a crock … because things just go in cycles. Things go up and down. I just think it’s 
one of those myths that scientists come out with, get a lot of public reaction about, get 
a lot of government reaction about to justify their jobs. A crock. It is. It is, it’s just like 
come on. I mean, history—you know, we had the ice age. Did they go on about climate 
change? No, they just accepted it for what it was and that’s what happened.162 
Other residents did think that the weather was changing and that it might be due to 
anthropogenic climate change expressed it in this way: ‘I think the weather around 
here is changing. Whether it's man-made or not, I don't know’.163 When Michael of 
Lake Macquarie was asked how climate change might affect his way of life, the 
response was: ‘I don't think it's going to affect us that much, we'll just adapt’.164 He 
added: 
I just think that I want to leave something for my kids to leave to their kids. I’m sure 
that this generation is—we’re destroying it a lot quicker than we should be.165 
Other residents, like Meredith in Port Stephens, steadfastly denied that there has been 
any change in local weather, or that extreme changes in weather were related to climate 
change. She invited comparisons between Australia and the Northern Hemisphere to 
illustrate why Australia should not proactively act to respond to climate change: 
These scientists who say what they do, well, it’s a whole growth industry. I know a 
woman whose two sons have gone into a business which is flourishing because they 
were smart enough to get into it when the timing was right. It’s [climate change] created 
a whole new industry of scaring people and getting business to do this, that and the 
other. Of all the countries in the world, Australia has to be leading the way with a carbon 
tax? Come on, get real. Address the concentrated urban areas of the Northern 
Hemisphere before you start on us. Ridiculous. I mean, the air—have a good, deep 
breath when you go outside. The air here is—isn’t it, up at the bay? It's beautiful up 
here. The air is clean … even in Sydney. You can’t say it’s London, Paris, New York 
and Rome, is it? Have you walked around Rome lately?166 
How people interpret their surroundings can affect not only their knowledge of a place 
but their willingness to accept external change in those places.167 For example, a 
person who participated in the pilot resident survey study told me he ‘wanted to talk 
about this climate change stuff’ when I returned to collect the pilot. He proceeded to 
tell me that, as a retired engineer who had lived in Port Stephens since his 30s, ‘when 
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I worked at the airport at Williamtown’, he could ‘vouch for the fact’ that there was 
no such thing as climate change and that there was therefore no need to worry about 
sea level rise. More than that, in his opinion there had been no change in sea level for 
the whole time he had lived in Port Stephens. He then argued that even if the sea was 
rising, it was because of ‘the tectonic movement of the Earth’s crust’, and not because 
of man-made climate change. As he told me this, he drew a diagram on the side of the 
pilot survey to illustrate the movement of tectonic plates and what this movement 
would do to sea level rise. This exchange, very early in the fieldwork, demonstrated 
how entrenched some residents’ perceptions or ‘knowledges’168 of local climate are, 
how intertwined these perceptions are with their attitudes towards adaptation, and how 
politicised climate change was at the time. 
When asked what role of law is in coastal climate change adaptation, residents had 
similarly variable responses. Joy, a Lake Macquarie resident, advocated for a different 
type of a protectionist state intervention: ‘you've got to protect people from 
themselves. By all means make a park or something on the waterfront, but don’t let 
people build houses there, no. It’s insanity’.169 This perspective is in direct contrast to 
data discussed in earlier sections of this chapter, where many key actors—councillors 
and residents—said that people should be able to build wherever they like. Joy see 
law’s role as protecting people from ‘themselves’. Michael, a Lake Macquarie 
resident, saw a similar proactive, prosocial role for law. He reasoned that ‘… while 
climate change was the hook for social change, the law had an important role’. He 
went on to say, ‘I hope that climate change changes everybody's idea from the micro 
of self to the macro of the world’.170 ‘Even if they get a bit of a push from the law?’ I 
asked him. ‘Yes,’ he said. ‘Well that’s what law is about, isn't it? Trying to do the most 
good for the most people.’171 
There are two incompatible positions among residents (and some residents hold both 
positions simultaneously): residents think that the government (at all three levels) 
should take responsibility for coastal climate change policies, including sea level rise 
policies, by ensuring that they do not negatively impact their property value. 
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Governments can achieve this by either removing the policy that devalues property, or 
by undertaking coastal management works such as sea walls (the latter another 
protectionist position). Others believe that residents should be free to buy whatever 
property they like and be able to do as they please with it (a position based on 
individual autonomy and personal responsibility): ‘choosing waterfront property is a 
lifestyle choice’.172 Sean, a Port Stephens Council officer, stated: 
If you choose to take risks, position yourself in a risky location or have a building 
particularly prone to risk, then you can expect that if you want to enjoy that insurers can 
charge you a risk relative premium for that. Fundamentally, if it becomes too expensive 
to insure a house in a flood plain, you might find that people start thinking twice about 
building houses in flood plains.173 
But other residents believed that local councils should simply not allow people to build 
so close to the coast. Meredith, a Port Stephens resident, said: 
I think council has a responsibility to stop people stepping out of their front door into 
the water. I think that they definitely should protect the shoreline. That’s only plain 
common sense to do that, whether it's climate change, whether it’s a period of storm 
surge, or whatever, don’t let people build right on the water. It’s ludicrous.174 
Penny agreed: ‘I think it's a good idea for councils not to allow people to build on land 
that's so close to the sea’.175 Some residents thought that ‘the laws shouldn't cater to 
… I don’t know, these properties’ [their emphasis]176 Personal perceptions of risk and 
how these perceptions are played out in local decision-making supports the need for 
the careful consideration of a values-based approach to climate adaptation.177 A values 
based approach begs the questions, whose values, and by what measure? 
The question of who should bear the responsibility for the risks to private property is 
one that residents kept returning to during our interviews. Flood risk and climate 
change risk were each perceived quite differently. Although the community seemed to 
accept the well-documented risk of flooding in both locations, risk from climate 
																																																						
172 Survey response, Lake Macquarie resident, male, aged 45–55, selecting home owner as responsible 
for a loss in property value. 
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change is perceived quite differently. Bill in Port Stephens offered to take me to 
Salamander Bay to show me the danger that he perceived to homes there: 
I could take you down to, say, Salamander Bay as an example, well that’s the most 
obvious one because of the number of new homes built along that particular shore line, 
and once again, they’re less than a metre away from the high tide water level. So, they’re 
all in danger, and even if the water doesn’t get into their homes, it will eat away or 
degrade the beach to the point where their homes will probably tip into the water.178 
He also pointed out that the danger to both homes and businesses was not just an 
imaginary future danger, but a present one that will only intensify over time: 
All it would take is—and this doesn’t even have to do with climate change—all it would 
take would be a combination of a king tide and an east coast low to occur at the same 
time, and a nor-east wind, and most of those shops down there [gesturing to the Nelson 
Bay Marina across the road from our interview] would have water in the door. Without 
sea level rise. So, with sea level rise, that marina’s not going to be there within 30 years, 
40 years from now.179 
But, who should bear the financial risk posed by the danger of rising sea levels? 
Residents want local councils to give them complete discretion over their use of their 
property, while avoiding any action that may devalue the financial property asset. One 
survey respondent observed that ‘we have lived on this beach area for nearly 40 years. 
Why did the council/government not advise us of this sea level rise, before this 
date?’180 During our interview Ted, a Port Stephens resident, stated that if the council 
stopped development in at-risk areas, the risk should then transferred to owners who 
chose to build there: 
[once the council stops] the development in those areas and they warn every person that 
their problem is it’s going to be under water I would say that what you would do is you 
would say to them okay, your property is under water in 10 years’ time, we’re prepared 
to buy it back to you now at XYZ rate. However, if you leave it to go another two or 
three years we won’t be interested in buying it back at that amount of money, you’ve 
got to make a decision, but it’s got to be proved to them and that’s difficult … That’s 
the big hurdle because nobody has come out and told people, your property will be 
under water in five years.181 
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A long-term view of climate risk was common; recall that Sarah noted earlier that ‘it 
[sea level rise] might not happen in our lifetime’.182 Others shared Sarah’s view: Penny 
said, ‘I think we’ll be long gone before then, so it probably won’t matter’.183  
Ted considered these temporal considerations equally important to perceptions of 
people’s willingness to sue local councils: 
Now, if climate change was seen like that and they could say okay—to the state 
government or the local council—you didn’t take enough action then the landowners 
could effectively sue the council for not doing anything, but if they go around and give 
everybody a plan that says in 20 years’ time your feet are going to get wet when you 
walk out your front door at high tide and they can prove it, they have people that … of 
some repute that can back it up … then those people would be more likely to seek a way 
out. But until you do that people are not going to believe it because nobody is saying 
anything.184 
The temporal elements of both coastal climate impacts and residents’ perceptions of 
when these impacts will be realised are deeply affected by attachment to private 
property rights, and by attachment to historical knowledge of place. As Graham 
pointed out, ‘property and environmental laws are not different and equal laws; they 
are ordered by the priority of property rights’.185 Law’s hierarchical approach of 
prioritising property rights over land use planning has resulted in a situation in which 
‘one of the most intractable problems faced by environmental policymakers today’ is 
‘the issue of how to persuade or require private landholders and leaseholders to use 
and manage their lands in ways which are at least compatible with the interests of 
environmental protection’.186 
Therefore, one ‘most intractable problem’ in coastal climate change adaptation is how 
to manage the incompatibility between the two positions expressed by residents: the 
desire for state protectionism and, at the same time, complete freedom of their 
individual property rights. As this data illustrates, understandings of place that grow 
out of long-term lived experience provide another perspective on the relationship 
between localised climate change adaptation and land use policy. People talked about 
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the council not letting ‘people’ built so close to the coastline—a reference to general, 
unknown ‘people’—when they argued that the role of law was to protect people from 
themselves. When they referred to abstract ‘people’ in this way, they speculated on 
how council ought to avoid poor decision-making and talked abstractly about how 
their experiences of place were affected by climate variation and ill-placed 
development that should be treated as an individual responsibility. In other words, 
people supported government intervention when it did not compromise their own 
property interests. When they imagined themselves receiving compensation for lost 
private property or talked specifically about risks to their own personal property, they 
were also more likely to be receptive to state intervention. They are also somewhat 
less concerned about the danger to their property from uncertain or future unknown 
climate-related risk (such as sea level rise), but they do expect intervention when the 
climate-related risk is a current, known risk such as flood risk. 
6.7. Conclusion 
This chapter details property–place relations as deeply social phenomena that will 
undergo major disruption from climate change impacts. The data reported throughout 
has demonstrated a nuanced understanding of the relationships between law, local 
experiences of place, and residents’ opinions about climate change. This analysis 
provides a strong basis from which to further understand potential drivers and barriers 
to place-specific coastal climate change adaptation. 
This chapter has illustrated the complexity of the material and social perimeters of 
property in the context of coastal climate change adaptation to show how individuals’ 
responses to these perimeters, which are almost-always framed by libertarian framings 
of property. This reinforces the dephysicalisation of property—the separation of 
property and place. Following Graham’s lawscape, and in drawing on Blomley’s 
conceptualisation of a property boundary as ‘simultaneously a legal and spatial 
construct’ that is ‘vital to formal understandings of property’ and its consequential 
‘legal effects’,187 this chapter has shown how a coastal lawscape illustrates the effects 
of interactions as between property and place. Of particular importance here is how 
and when residents rely on law to simultaneously advance individual private property 
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rights (such as exclusivity, exclusion and freedom to redevelop), while at the same 
time looking to the state for assistance when their own private property is threatened 
by climate variability. 
Even as property is decoupled from land, land use remains inextricably entangled with 
property rights. Waterfront private property is most immediately affected by the 
dynamism of the material coast; however, local councils have difficulty in responding 
to the coast’s dynamic changes, as the options for coastal adaptation (defend, manage, 
or retreat, detailed in Chapter 1) are likely to curtail individual property freedoms. 
Thus, this chapter shows how councils transfer perceptions of risk to maintain the 
coherence of libertarian paradigms of property. This strengthens the dominant and 
individually focused paradigm of property as residents consider property in its material 
environment through different lenses, including viewing it as an asset, and in relation 
to their lay (primarily historical) knowledge about place and about local climate. 
Graham and Davies argue that individual property should no longer be prioritised, and 
that legal concepts of property should instead be underpinned by a relational view of 
property. Doing so requires careful consideration of any reliance on past knowledge 
and on historical climate or place knowledge, because anthropogenic climate change 
in a new phenomenon under which future scenarios are uncertain in terms of the scale 
of catastrophic environmental change. In preparing to adapt to climate change, if legal 
concepts of property are redefined to be more relational, it could reduce the primacy 
and the inflexibility of private property rights and its associated cultural values188 and 
the artificial gulf between property and place. To create effective climate change 
adaptation responses, both scholars and policymakers must consider how localised 
place-based enactments of climate adaptation can be reconciled with socio-legal global 
environmental imperatives that respond to climate change, if indeed they can be 
reconciled.  
For Australia, as with other developed coastlines around the world, there are ever-
increasing climate change risks. Future sea level rise scenarios will see more frequent, 
gradual tidal inundation in some circumstances and in others, quicker and more 
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disruptive processes such as coastal storms and king tides. Currently occupied coastal 
land will eventually be permanently covered in water and uninhabitable. These serious 
risks are enabled by the current prioritisation of the cultural valuation of individual 
property and the unrestricted expression of individual property rights. The data 
presented in this chapter therefore raises a crucial question: can a truly place-specific 
climate adaptation response ever be driven by regulatory intervention that impinges 
negatively on the rights to freedom and autonomy associated with the expressions of 
private property? Historically speaking, coastal law may have been beneficial for 
reactive coastal management responses. Now climate change requires a readjustment: 
‘law’s origins in place and time’189 will increasingly be destabilised. 
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Chapter 7. Conclusion 
The central project of this dissertation has been to show how climate change adaptation 
strategies are framed by different policies and laws, how these strategies are negotiated 
by the relationships between local councils, state policy and private property owners, 
and by cultural understandings of property, climate change and the material 
environment.1 The conceptual lens of a coastal lawscape has enabled the linking of 
social actors with a dynamic material environment. A coastal lawscape shows a 
relational view of law, place, and people2 in which ‘enactments of property’3 are: 
mediated by state and local government policy; tempered by interpretation, 
implementation and varied enforcement of land use planning law, regulation and 
policy and, in some instances, negotiated via litigation. In addition, these enactments 
engage with place in particular ways at particular points in time. Relationships with 
place are shown to be complicated by both perceptions of the material environment 
based on historical knowledge of coastal weather events and perceptions of future risk 
such as that associated with climate change. 
The dissertation drew on legal geography scholarly literature as an anchor point.4 With 
adaptation strategies requiring ‘a legal foundation to clarify obligations, powers, and 
entitlements’,5 this dissertation has argued that law is a ‘social activity’,6 comprising 
both formal and informal rules as well as popular knowledge and ideas about rights 
																																																						
1 As per section 1.1. 
2 Nicole Graham, Lawscape: Property, Environment, Law (Routledge, 2011). 
3 Nicholas Blomley, ‘The Boundaries of Property: Complexity, Relationality, and Spatiality’ (2016) 
50(1) Law and Society 224; Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ 
(2014) 10(1) Annual Review of Law and Social Science 133. 
4 Irus Braverman et al (eds), The Expanding Spaces of Law: A Timely Legal Geography (Stanford Law 
Books, 2014), xiv. See also Dawn Watkins and Mandy Burton, Research Methods in Law (Routledge, 
2013); Eve Darian-Smith, Bridging Divides: The Channel Tunnel and English Legal Identity in the 
New Europe (California Press, 1999) 190. See also Nicholas Blomley, ‘Flowers in the Bathtub: 
Boundary Crossings at the Public–Private Divide’ (2005) 36 Geoforum 281; Nicholas Blomley and 
Joel Bakan, ‘Spacing Out: Towards a Critical Geography of Law’ (1992) 30(3) Osgoode Hall Law 
Journal 661; Nicole Graham, Lawscape: Property, Environment, Law (Routledge, 2011). See also, 
Margaret Davies, Property: Meanings, Histories, Theories (Routledge Cavendish, 2007); Franz von 
Benda-Beckmann and Keebet von Benda-Beckman, ‘The Dynamics of Change and Continuity in 
Plural Legal Orders’ (2006) 38 (53–4) The Journal of Legal Pluralism and Unofficial Law 1. 
5 Braverman et al, above n 4. 
6 Ben Boer et al, The Mekong: A Socio-Legal Approach to River Basin Development (Routledge, 
2016) 3. 
171 
and responsibilities. Key elements are accounted for and explained7 by a mixed-
methods research design8 and a place-specific9 account of the two case study sites: 
Lake Macquarie and Port Stephens in New South Wales, Australia. The findings in 
this dissertation support other research findings that have shown successful adaptation 
strategies require ongoing investment in adaptive capacity,10 scalar interaction(s), 
interdisciplinary exploration and responses, an ongoing role for law in terms of helping 
to shape societal outcomes, the ongoing consideration of place, and policy leadership 
from all levels of government.11 In doing so, this dissertation has also shown that 
various manifestations of dominant discourses of property12 can influence coastal 
climate change adaptation policy development, implementation and community 
receptiveness of these policies. 
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The key findings to the dissertation are discussed as follows. Section 7.1 responds to 
the first dissertation sub-questions: What is the relevant statutory and case law, 
regulations, and guidelines for coastal management in New South Wales, Australia? 
How can it be reformed? Section 7.2 responds to the second dissertation sub-questions: 
How does state government, local government and the insurance sector rely on 
discourses of private property to advance climate change adaptation policy action? In 
what ways is a fear of legal liability for land use planning decisions reinforcing the 
power of private property discourses? How are the local authorities in Port Stephens 
and Lake Macquarie using law in different ways to respond to climate change 
adaptation? Section 7.3 responds to the third dissertation sub-questions: Where do 
individual ideas of property, of place, and of climate change originate, and how do 
these ideas interact? What are the effects of these interactions for the coastal lawscape? 
Following this, this chapter closes with a summation and further avenues for research 
inquiry. In contributing to legal geography scholarship and to understanding the 
drivers of and barriers to climate change adaptation, the dissertation demonstrates the 
ability of a legal geography methodology to explore the intricacies of coastal climate 
change adaptation in ways that traditional doctrinal analysis would not. 
7.1. Coastal Management in a Dynamic Landscape 
Research shows that the role of law in responding to the challenges of coastal climate 
change adaptation is critical and necessary for effective and long-term adaptation 
policy.13 An extensive period of change and uncertainty in coastal management law 
for New South Wales, described throughout Chapter 4, illustrates well the challenges 
of legal responses to complex, multifaceted systems such as coastal climate change in 
dynamic material environments. The analysis and discussion in Chapter 4 finds that 
the long history of reform and change to formal legal mechanisms relevant to coastal 
management illustrates the difficulties of legislative responses to the specific material 
landscapes of the coast. Despite a long history of reform and change to formal legal 
mechanisms relevant to coastal management, coastal law in New South Wales remains 
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a fraught area for climate change adaptation, evidenced by these ongoing periods of 
law reform in 2009–2010, in 2011–2012 and again in 2016. Despite this, the 2016 
reforms will be significant in that they streamline legislative responsibilities. This is 
achieved by mandating financial reporting requirements for local councils. The 
successful implementation of planning policies is, as Darian-Smith’s work indicated 
and following Flyvbjerg, partly structured by the politics of local councils.14 Linking 
financial reporting with finalising planning policies will ensure coastal management 
plans are completed in a timely fashion. Conversely, if coastal management plans are 
rushed through community engagement processes, this could result in 
apprehensiveness within the relevant community as to the coastal management plan. 
To a lesser extent, the focus of the reforms on a regional approach to coastal 
management is significant, in that it will encourage local councils to cooperate with 
neighbouring councils. This goes some way towards ensuring that developers cannot 
‘shop around’ for pro-development local councils and recognises the legal geographies 
of local power, authority and enforcement.15 It will also go some way to ensuring that 
regional physical geographical variance is properly accounted for. This can include 
things like, for example, topographical differences in landscape (low-lying waterfront, 
contrasted with waterfront property on a high cliff, or types of soil that will impact 
development type and stability) and sea level rise regional variances. These 
observations are dependent on a variety of factors—not least of which is that local 
councils’ coastal management plans will effectively incorporate appropriate climate 
change adaptation measures in high-risk waterfront locations. And yet, because the 
reforms create a single ‘coastal SEPP’ to account for the variety of interests in the 
coastline, including the material environment, they remain the most significant 
changes to coastal law reform since the introduction of a coastal legislation in 1979.16 
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Traditional legal frameworks can find it difficult to cope with dynamic landscapes. In 
responding to the second research question (how can coastal law in New South Wales 
be reformed), additional considerations for coastal law and New South Wales include 
the contemplation of legal tools such as rolling easements. For example, rolling 
easements can perform a mediatory function, enabling both a range of private property 
uses on vulnerable coastal land and the changing of these uses over time. As a property 
law tool, rolling easements can be implemented as one way to account for both public 
and private interests in waterfront land. Rolling easements can be activated or 
‘triggered’ by specified time horizons, or by specified event benchmarks, at which 
point the use of a private property changes to a different use. The trigger(s) can be 
specified on the easement. While the 2016–2017 coastal law reforms are an 
opportunity to make some progress towards taking adequate account of the material 
environment, via the new proposed SEPP, Chapter 4 argues that mechanisms like 
rolling easements can make additional headway into addressing the dominance of 
private property paradigms. 
Consistent with Graham’s articulation of a rebalancing of the material environment 
and private property,17 the proposed planning controls for the coast via the new coastal 
SEPP described in Chapter 4 will, in theory, enable a better balance as between private 
property and environmental interests in coastal management law in New South Wales. 
As with Babie, addressing the nebulousness of private property will become 
increasingly important due to climate change.18 Following scholars such as Barnett et 
al19 and McDonald and Styles,20 there remains an important role for law in reducing 
barriers and enabling drivers of climate change adaptation. It follows that law must be 
conceived with an awareness of spatial sensitivity and, with this in mind, innovate to 
provide a foundation for the necessary societal and policy responsiveness required for 
climate change adaptation. 
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7.2. Implementing Climate Change Adaptation 
In Chapter 5, the use of a legal geography framework demonstrated that specific 
coastal actors’ responses to law and to climate change adaptation policy are far from 
uniform. Despite these differences, the actors invariably reinforced cultural discourses 
of private property as the dominant driver of coastal climate change adaptation. The 
dissertation drew on the Productivity Commission inquiry into Barriers to Effective 
Climate Change Adaptation as evidence of specific perspectives on legal liability and 
the increased role for the private sector in enabling adaptation. This latter aspect 
focused on how the insurance sector—a key player in private sector adaptation 
responsiveness—undertook adaptation responsiveness largely by devolving its risk to 
individuals. Therefore, increasing reliance by federal and state government on the 
private sector is, eventually, devolving the financial risks to the individual. This is 
especially so in instances in which coastal property is uninsurable for coastal storm 
events deemed to be ‘acts of God’ or when the cost of insurance is too high for an 
individual to purchase. 
Dominant private property paradigms such as utilitarianism and libertarianism21 are 
enabled by the increasing reliance by governments on the private sector. This is further 
reinforced when regulation or policy for coastal climate change adaptation is seen to 
negatively impact private property interests and create the potential for legal liability 
against local councils, as evidenced in Sections 5.2 and 5.3. Because this dissertation 
has been concerned with a narrow physical geography—waterfront properties in high-
risk coastal locations—the value of, and individual attachment to, these properties as 
an asset appear as recurring themes throughout the data. Chapter 5 canvasses this in 
terms of the notion of property and property rights; the state (all three levels of 
government) and the insurance sector have furthered risk minimisation by relying on 
private property rights discourses to push climate-related risk to individual property 
owners instead of considering an appropriate property–place regulatory framework 
(e.g., rolling easements). In some instances, those who can afford litigation end up in 
																																																						
21 As discussed in subsection 2.2.2, libertarianism shows that property, which acts as a regulatory 
institution supported by law, assigns freedoms and values to property and, by extension, assigns rights 
to the owner of that property. These rights are created by law and are linked both to the economy of 
tangible property and to the abstract rights attached to tangible property. See Gregory S Alexander 
and Equardo M Peñalver, An Introduction to Property Theory (Cambridge, 2012) and Jeremy 
Waldron, The Right to Private Property (Clarendon Press, 1988). 
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court and, in many cases, have been ultimately successful in protecting their private 
property interests.22 As with the arguments of Darian-Smith and Blomley, litigation 
can perpetuate the co-optation of nature and landscapes for the advancement of private 
property and embeds the regulatory ordering of property into everyday practices.23 
Research shows that place-specific responses remain important for optimal climate 
change adaptation effectiveness.24 This dissertation shows that the politics in places 
has potential for both reactive and progressive policy responses. Local governments 
are at the forefront of place-specific responses to climate change including the 
relationship between land use planning and adaptation,25 especially because local 
government is the first point of contact for individuals seeking to exercise land use 
planning and property rights. Chapter 5 shows that, in addition to recognising the 
importance of place-specific responses, recognising the influence of powerful 
individuals in localities is also critical in acknowledging political barriers and 
opposition to adaptation policy.26 The ability of elected officials to give second 
hearings to refused development applications is an example of the powerful political 
influence certain individuals can wield in localities (as discussed throughout Section 
5.5 of Chapter 5). In line with Flyvbjerg’s analysis in Rationality and Power,27 this 
dissertation presents evidence of how apparently rational regulatory frameworks can 
be undermined for political expediency. This dissertation shows that this undermining 
of regulatory frameworks is sometimes justified on individual notions of ‘common 
sense’, instead of building and land use regulation.28 This is not a uniform process. 
Recommendations of refusal of development consent by council staff, who are aligned 
to their specific portfolio(s) and appear to operate within the confines of the relevant 
																																																						
22 Consider Vaughan v Byron Shire Council; Byron Shire Council v Vaughan (NSW Land and 
Environment Court proceedings 40342 and 40344 of 2009), the subsequent Supreme Court litigation 
reported at Vaughan v Byron Shire Council [2012] NSWSC 75; contra Dunford v Gosford City 
Council [2015] NSWLEC 1016. 
23 Darian-Smith, above n 14; Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ 
(2014) 10(1) Annual Review of Law and Social Science 133, 145–6; see also Graham, above n 2. 
24 Susanne C Moser, ‘Now More Than Ever: The Need for More Societally Relevant Research on 
Vulnerability and Adaptation to Climate Change’ (2010) 30(4) Applied Geography 464; W Neil 
Adger, ‘Place, Well-Being, and Fairness Shape Priorities for Adaptation to Climate Change’ (2016) 
38 Global Environmental Change A1–A3. 
25 Anna Hurlimann et al, ‘Urban Planning and Sustainable Adaptation to Sea-Level Rise’ (2014) 126 
Landscape and Urban Planning 84–93. 
26 There is also some discussion of the role of powerful individuals in sections 6.4 and 6.5, with respect 
to Lake Macquarie resident Jeff McCloy. 
27 Flyvbjerg, above n 14. 
28 As evidenced in section 5.5. 
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statutory obligations and policy frameworks, were overturned by elected officials in 
Port Stephens. By contrast, councillors in Lake Macquarie cooperated with the 
recommendations of their expert staff. Lake Macquarie staff and councillors spoke 
highly of their relationship, giving it credit for the success of their community 
engagement and proactive climate change policy responses. Further, the relationship 
between council officers and elected officials in Port Stephens was not positive, with 
many council staff (during our interviews) expressing their frustration that 
recommendations on development refusals were often overridden by councillors. The 
‘pro-development’ and ‘anti-climate change’ council in Port Stephens were comments 
made during time spent at Lake Macquarie, meaning that the disposition of Port 
Stephens Council was known beyond the LGA borders.29 This variability evidences a 
serious challenge for coastal climate change adaptation, especially when adaptation 
relies on land use planning at the local or regional level. The challenge is that the 
effectiveness of land use planning law, regulation and policy can be interchangeable 
and can be reliant on local manifestations of power for implementation and 
enforceability.30 Thus, a key consideration for climate change adaptation is the 
relationship(s) between council officers (i.e., expert staff) and councillors (i.e., elected 
officials). 
As well as being explicable within Flyvbjerg’s31 analysis, the analysis also suggests a 
need to redefine of property–place relations, beyond the recognition of the material 
environment32 to include these powerful interests, individuals and government 
regulation. In addition to the recognition of the relationship between land use planning 
and coastal adaptation,33 adaptation pathways literature has recognised the multiple 
systems and complex governance frameworks for enabling climate adaptation.34 A key 
contribution of this dissertation is in recognising that adaptation literature needs to be 
more cognisant of these interests, individuals and government regulation, and most 
especially of the relationships between elected officials and council officers. Reliance 
on dominant private property discourses is fundamental to these relationships. These 
private property rights discourses are used by powerful individuals to advance private 
																																																						
29 Discussed in section 5.5. 
30 Flyvbjerg, above n 14. 
31 Ibid. 
32 Graham, above n 2. 
33 Hurlimann et al, above n 25. 
34 Jon Barnett et al, ‘A Local Coastal Adaptation Pathway’ (2014) 4 Nature Climate Change 1103. 
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property interests. Sometimes, individuals use law and litigation to apply additional 
pressure to regulatory processes.35 Each instances gives power to property. 
The preoccupation with fears of future legal liability with respect to development 
decisions held by local councils can contribute to the tendency for private property 
discourse to override land use planning regulation and policy. This tendency is shown 
by the Productivity Commission submission analysis.36 This is also shown to 
contribute to sensitivities of language used in climate change adaptation policy. One 
example of this is the recognition by council officers of the interchanging of the 
terminology of sea level rise with the terminology of flood across the two localities, 
as discussed in Section 5.5. This change of language, particularly evident in Lake 
Macquarie, occurred at the same time residents’ concerns about the reduction of 
financial value of property because of ‘climate change’ policies aired during 
community consultations on tidal mapping.37 Lake Macquarie City Council’s decision 
to change the name of a policy to a ‘tidal inundation’ policy as opposed to a ‘sea level 
rise’ policy is a direct local government response to cultural discourses of private 
property. This interchangeable language is a good example of nuanced responses to 
the same risk.38 Port Stephens Council officers were just as aligned to protecting 
private property discourses by preferring policy language of ‘flood’ as opposed to ‘sea 
level rise’. They were clear that policy language not aligned to climate change was 
preferred, as their reliance on historical knowledge of flood (rather than future 
scenarios relating to sea level rise) to inform policy relevant to current and future risk 
responses were more palatable for the community.39 
																																																						
35 And in this way, law ’brackets’ the dominance of private property over climate adaptation 
regulation. See Blomley, above n 23. 
36 Consider, for example, the discussion of a 2014 class action brought against the state of Chicago 
following a flash flood event: Elena Mihaly, ‘Rising Seas, Rising Standards of Care’, Conservation 
Law Foundation, 30 January 2018 <https://www.clf.org/blog/climate-liability-report/>; Deanna 
Moran and Elena Mihaly, Climate Adaptation and Liability: A Legal Primer and Workshop Summary 
(Conservation Law Foundation, January 2018) <https://www.clf.org/blog/climate-liability-report/>. 
37 As discussed in section 5.5 and subsection 5.5.4. 
38 Roger E Kasperson and Jeanne X Kasperson, ‘The Social Amplification and Attenuation of Risk’ 
(1996) Annals of the American Academy of Political and Social Science 545. 
39 The problematic nature of relying on historical knowledge to inform adaptation policy was also 
evidenced in Ruth Fincher et al, ‘Time Stories: Making Sense of Futures in Anticipation of Sea-Level 
Rise’ (2014) 56 Geoforum 201–10, who argue that better local adaptation outcomes might be had by 
‘synchronising’ local residents’ understandings of coastal environmental change with local adaptation 
policies, as one way of revealing how communities make sense of this change. See also Adger et al, 
above n 9; Jan McDonald, ‘Mapping the Legal Landscape of Climate Change Adaptation’ in Tim 
Bonyhady, Andrew Macintosh and Jan McDonald (eds), Adaptation to Climate Change: Law and 
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7.3. Property and Place 
The empirical data discussed in Chapter 6 drills into the relationships between key 
actors and local cultural understandings of property, of climate change and of the 
material environment as a series of networks is an essential foundation for enabling an 
understanding of space in particular places and at points in time.40 These experiences 
of place are co-constructed,41 can be influenced by place attachment42 and by local 
(usually historical) knowledge.43 
Chapter 6 explores these issues by focusing primarily on residents’ perspectives on: 
coastal management law and regulation, climate change impacts such as sea level rise 
and cultural discourses of property. The empirical data illustrates interdependencies 
between the ways property is framed, protectionist tendencies over private residential 
property as an asset, some NIMBY tendencies and place attachment in advancing a 
reliance on historical knowledge to justify current behaviour. The analysis in Section 
6.2 shows that private property is often given priority over other interests in the coast, 
despite the claims of some participants that the protecting the amenity of public 
beaches is an important consideration for coastal regulation and management. 
Climate change impacts will require a reconsideration of this hierarchy44 as it is 
already changing the material landscape, above and beyond the usual geomorphology 
of coastal space and beaches. The findings in Chapter 6 demonstrate that is not just the 
cultural discourse of private property, but how people interact with these discourses 
that impacts the effectiveness or otherwise of policy and local politics. This is in line 
																																																						
Policy (Federation Press, 2010); Susanne C Moser and Julia A Ekstrom, ‘A Framework to Diagnose 
Barriers to Climate Change Adaptation’ (2010) 107(51) Proceedings of the National Academy of 
Sciences 22026–31; Elisabeth M Hamin and Nicole Gurran, ‘Urban Form and Climate Change: 
Balancing Adaptation and Mitigation in the US and Australia’ (2009) 33(3) Habitat International 
238; Jon Barnett et al, above n 34. 
40 Nigel Thrift, ‘Space: The Fundamental Stuff of Geography’ in Nicholas J Clifford et al (eds) Key 
Concepts in Geography (Sage, 2009); Frank Trentmann, ‘Materiality in the Future of History: Things, 
Practices, and Politics’ (2009) 48(2) Journal of British Studies 283; Ben Anderson and John Wylie, 
‘On Geography and Materiality’ (2009) 41 Environment and Planning A 381. 
41 Bennett and Layard, above n 7. 
42 Robyn Bartel and Nicole Graham, ‘Property and Place Attachment: A Legal Geographical Analysis 
of Biodiversity Law Reform in New South Wales’ (2016) 54(3) Geographical Research 267. 
43 Patrick Devine-Wright, ‘Think Global, Act Local? The Relevance of Place Attachments and Place 
Identities in a Climate Changed World’ (2013) 23(1) Global Environmental Change 61; Noel Castree, 
‘The Anthropocene and Geography III’ (2014) 8 Geographical Compass 464; Catherine Brace and 
Hilary Geoghegan, ‘Human Geographies of Climate Change: Landscape, Temporality, and Lay 
Knowledges’ (2011) 35(3) Progress in Human Geography 284. 
44 Babie, above n 18. 
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with the observations of scholars such as Bennett and Layard for whom relational 
views of law, space and place connect abstract ideas to material things45 (in this case 
property with the physical coast and with climate change impacts) and Blomley, who 
argues that property is a performance made successful by ‘hooking up to’ appropriate 
entities.46 The performance of property in this dissertation was adeptly enabled by all 
levels of government seeking to displace coastal risks to the private sector who then 
displace coastal risks to individuals. The continuum of interdependency identified 
above evidences two key dissertation findings in answering the research questions: 
where do ideas of property, of place and of climate change originate and how do these 
ideas interact? And what are the effects of these interactions for the coastal lawscape? 
First, residents with long-standing attachments to coastal localities rationalise their 
disbelief in coastal climate change and their resistance to local adaptation policies even 
as they simultaneously engage in place-related justifications to protect their property 
as an asset. In doing so, some residents displayed NIMBY tendencies (as discussed in 
Section 6.4). This opposition to future risk to protect their property, even as the 
(climate change) risk is not as yet ‘in their backyard’ has occurred in other jurisdictions 
such as New Zealand.47 Scholars such as Devine-Wright have determined that these 
NIMBY tendencies towards climate change policy can become entrenched despite the 
risk being a future risk and, to overcome this, community engagement is critical.48 As 
shown in this dissertation, many residents expected government intervention to protect 
their private property, should climate change risk eventuate ‘in their backyard’. The 
survey responses show that this intervention is expected from all three tiers of 
government.49 Conversely, when the risk was not to their own specific property but to 
private property in general, many residents recognised, described and were generally 
far more accepting of weather and climate-related changes and impacts in their 
localities. Although residents rely on historical information in protecting property 
																																																						
45 Bennett and Layard, above n 7; Ash Amin, ‘Spatialities of Globalisation’ (2002) (34) Environment 
and Planning A: Society and Space 385; Bruno Latour, Reassembling the Social: An Introduction to 
Actor–Network Theory (Oxford University Press, 2005). 
46 Nicholas Blomley, ‘Disentangling Law: The Practice of Bracketing’ (2014) 10(1) Annual Review of 
Law and Social Science 133, 134, citing Nicholas Blomley, ‘Performing Property, Making the World’ 
(2013) 27(1) Canadian Journal of Law and Jurisprudence 23. 
47 Bronwyn Hayward, ‘ “Nowhere far from the Sea”: Political Challenges of Coastal Adaptation to 
Climate Change in New Zealand’ (2008) Political Science 60(1) 47–59. 
48 Patrick Devine-Wright, ‘Public Engagement with Large-Scale Renewable Energy Technologies: 
Breaking the Cycle of NIMBYism’ (2011) WIREs Climate Change 2(1) 19–26. 
49 See Table C.1 in Appendix C. 
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interests, they simultaneously look to government for assistance in protecting their 
property when climate change impacts eventuate. Many respondents across both Lake 
Macquarie and Port Stephens want the state to deny new coastal development in 
vulnerable areas and yet to offer protection for their own at-risk property. When they 
are not personally impacted, residents in the localities revert to individual 
responsibility for property, including for any loss of property due to climate variability 
or to environmental change. This finding has consequences for how governments, 
particularly local governments, communicate land use planning and policy change and 
the subsequent acceptance of coastal climate change adaptation policy. 
Second, the evidenced place attachment became insignificant when compared with 
participant perspectives on property as an asset. This is especially so when legal 
notices of climate-related risk were placed on property instruments via s 149 
notifications, as discussed in Sections 6.4 and 6.5. Where these notifications specified 
sea level rise risk, there is some evidence of increased NIMBYism. Further, place 
attachment fell away as many residents sought to revert to the familiar hierarchy of 
private property protectionism. Therefore, waterfront private property owners have 
difficulty in supporting law and policy that attempts to take account of the coast’s 
dynamic materiality, because all options for coastal adaptation—to defend, manage, 
or retreat—have the potential to curtail individual property freedoms. The residents 
who participated in interviews have all lived in the localities for substantial periods of 
time; the subsequent place attachment is manifested by reference to historical 
knowledge of local climate and weather conditions (including flood events). 
References to these historical knowledges is incompatible with climate change 
adaptation policy that requires risk management foundations in response to future and 
somewhat uncertain (in terms of manifestation) environmental changes. As discussed 
in Section 7.1, rolling easements can align with libertarian paradigms of property, 
while simultaneously considering the impacts of environmental change over time or 
on an event-by-event basis in a dynamic material environment until place specificity 
is achieved. 
Overall, the effects of these responses for the coastal lawscape reinforce dominant 
cultural discourses of property—a regulatory institution that provides rights and 
freedoms to enclose, exclude and private enjoyment. Further, this dissertation shows 
that dominant cultural discourses of private property remain a barrier for climate 
182 
change adaptation.50 The separation of property and place highlighted by Graham’s 
thesis in Lawscape51 means that dominant framings of property cannot neatly 
accommodate these experiences of place and the ways in which people try to navigate 
these experiences. As shown in this dissertation, their navigation in the context of 
coastal climate change adaptation is complicated by the attachment of key coastal 
actors to dominant framings of private property that attempt to erase the dynamism 
and effect of place by defaulting to neat, legally identifiable, and policy-supported 
delineations. 
7.4. Summation and Further Avenues of Inquiry 
These key findings point to a broader challenge for coastal climate change 
adaptation—the ongoing devolution of climate change risk to individuals. These 
disruptions are, in one view, already occurring: and the linkage to property is a major 
issue and will be increasingly recognised as such.52 Others argue that these disruptions 
are miniscule in light of the enormity of the climate change adaptation challenge.53 
Ultimately, the success or otherwise of coastal climate change adaptation requires 
attention to several factors: 1) the challenges of applying static legal frameworks to 
dynamic, moveable physical environments, 2) varied interpretations of the same laws 
in different localities, 3) power imbalances as well as the use of litigation to enforce 
power over others and 4) the ways in which governments and other key coastal actors 
frame and perpetuate cultural discourses of private property. A coastal lawscape 
framework allows space for these interactions to be recognised and better understood, 
enabling new ways of imagining and constructing property theory and outcomes54—a 
																																																						
50 Graham et al, ‘Local Values for Fairer Adaptation to Sea Level Rise: A Typology of Residents and 
Their Lived Values in Lakes Entrance’ (2014) 29 Australia Global Environmental Change 41. 
51 Graham, above n 2, 205–6. 
52 Louise Crabtree, ‘Transitioning Around the Elephant in the Room: Resilience, Property, and the Fate 
of Cities’ (2018) 21(6) City (online) 883–93, 25 January 2018 doi: 
<10.1080/13604813.2017.1407583>. 
53 Mike Hulme, Why We Disagree About Climate Change: Understanding Controversy, Inaction and 
Opportunity (Cambridge University Press, 2009). 
54 Nicole Graham, ‘Property and Environment’ in The International Encyclopedia of Geography 
(Annals of American Geography, 2017) 1–12. Note that pre-Paris Accord 2015, the then-Minister for 
Environment Greg Hunt announced that the federal government was in the process of national coastal 
mapping to promote consistency for coastal management and to ‘guide coastal development’. Tom 
Arup and Peter Hannam, ‘Australian Coastline to Be Mapped Under Plan Released in Paris’, The 
Sydney Morning Herald (online), 2 December 2015 <http://www.smh.com.au/environment/un-
climate-conference/un-climate-summit-2015-australian-coastline-to-be-mapped-under-plan-released-
in-paris-20151201-gld068.html>. 
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necessary task for successful adaptation to coastal climate change. As summarised in 
Sections 7.1, 7.2 and 7.3, the dissertation’s articulation of these relationships, using a 
range of methods, contributes to both legal geography scholarship and to 
understanding the drivers and barriers to climate change adaptation. 
Building on those contributions, the dissertation identifies two primary, though not 
exclusive, avenues for further inquiry. 
First, this dissertation examined coastal climate change adaptation in waterfront 
coastal locations. However, there is a vast area of coastal backwaters and low-lying 
flood plains across Australia where people of a variety of backgrounds reside, as well 
as in both developed and developing countries around the world. Coastal backwaters 
and low-lying flood plains are locations that also face acute climate change impacts. 
Options such as rolling easements may also be relevant in some of these geographical 
contexts, especially where property fronts waterways like tidal rivers and canals, but 
they may not adequately respond to issues such as rising water tables. In addition, 
these landscapes would also be home to people and private properties of different 
socio-economic profiles—low-lying land with minimal or no aesthetically valuable 
waterfront access or views and likely to be less amenable and cheaper than most river 
or coastal frontage private properties. Further, these residents may not have the means 
or capacity to resort to using litigation or political pressure in advancing the currently 
identified dominant themes of private property protection. Differences such as these 
suggest that further research would generate different findings, in particular how 
experiences of place, lay knowledges, power relationships and property discourses 
manifest in these other types of dynamic landscapes that, arguably, will be more 
severely impacted by climate change and with a greater range of social equity and 
justice issues arising due to the eventual retreat from coastal locations. Would similar 
values around private property rights, relationships with place, and local politics 
influence any climate change adaptation trajectories in these locations?55 
																																																						
55 Consider, for example, rolling easements and their potential in mediating property interests in coastal 
lawscapes and for other environmental changes, see Kelly Kay, ‘Breaking the Bundle of Rights: 
Conservation Easements and the Legal Geographies of Individuating Nature’ (2016) 48(3) 
Environment and Planning A 504–22. Consider also situations where easements have been granted to 
allow public access over Aboriginal coastal lands: Coffs Harbour and District Local Aboriginal Land 
Council v Minister Administering the Crown Lands Act [2013] NSWLEC 216; New South Wales 
Aboriginal Land Council, ‘Crown Lands Amendment (Public Ownership of Beaches and Coastal 
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Second, climate change is a systemic, physical, and transitional risk, exposing the 
finance, insurance, energy and infrastructure sectors to substantial and necessary 
change.56 Hence, future research into how law and regulation are related to, or are 
driving, corporate sector responses to climate risk, and how corporate sector responses 
to climate risk can influence societal responses to climate change, could offer insights 
into how societies think about property, investment (including superannuation), the 
built environment and future climate change adaptation.57 These considerations are 
especially important in a heavily populated coastline like that of Australia. Examining 
how corporate responses to climate change risk have shifted due to recent legal 
developments would also be useful.58 Such work would build on the important initial 
contributions to understanding the perspectives of some of these actors and to 
understanding how transnational regulatory regimes are driving and responding to 
climate change.59 
 
																																																						
Lands) Bill 2014’ (media release, 21 October 2014) 
<http://www.alc.org.au/media/91619/141023%20nswalc%20position%20-
%20crown%20lands%20amendment%20public%20ownership%20of%20beaches%20and%20coastal
%20lands[3].pdf>. See also Michael Safi, ‘New South Wales Tried to Block Aboriginal Land Claims 
on Coastal Areas’, The Guardian (online), 3 November 2014 
<https://www.theguardian.com/environment/2014/nov/03/new-south-wales-tries-to-block-aboriginal-
land-claims-on-coastal-areas>. This is demonstrative of the ongoing tensions between law and lore in 
Australia. 
56 See for example, Geoff Summerhayes, ‘The Weight of Money: A Business Case for Climate Risk 
Resilience’ (Speech delivered to the Centre for Policy Development, 29 November 2017) 
<http://www.apra.gov.au/Speeches/Documents/CPD%20Speech%2029Nov2017.pdf>. 
57 Nicole Graham, ‘The Mythology of Environmental Markets’ in David Grinlinton and Prue Taylor 
(eds), Property Rights and Sustainability: The Evolution of Property Rights to meet Ecological 
Challenges (Brill Nijhoff, 2011) 149–66. 
58 Noel Hutley SC and Sebastian Hartford-Davis, ‘Climate Change and Director’s Duties: 
Memorandum of Opinion’, The Centre for Policy Development and The Future Business Council 
<https://cpd.org.au/wp-content/uploads/2016/10/Legal-Opinion-on-Climate-Change-and-Directors-
Duties.pdf>. 
59 Megan Bowman, Banking on Climate Change: How Finance Actors and Transnational Regulatory 
Regimes are Responding (Wolters Kluwer, 2015). 
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Appendix 
Appendix A: Data Sources and Selected Productivity Commission Submissions 
Table A.1: Data Sources 
Data Source Explanation 
Legislation and case 
law  
Legislation and case law has been described and analysed. The focus has been on laws that relate to coastal management in New 
South Wales, Australia and on relevant case law. 
Policies, guidelines 
and land use 
planning instruments 
These documents are important for: giving effect to legal rules, interpreting legal documents, aiding decision-makers in the 
decision-making process and informing Parliament. Some may be afforded legal status under statute. Documents that fall within one 
or more of these categories include: 
• government policies relating to climate change adaptation and to coastal management in New South Wales 
• parliamentary materials including Hansard 
• planning instruments including Local Environmental Plans and Development Control Plans 
• Coastal Management Manuals and Guidelines 
• Circulars issued by the Department of Planning 
• Ministerial Directions 
• Master Plans of local councils. 
In identifying additional relevant planning policies, a keyword search was conducted across councils’ websites, with such terms 
including ‘sea level rise’, ‘climate change’, ‘climate adaptation’ and ‘climate risk’.  
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Data Source Explanation 
Reports and 
submissions to 
governments and 
commissions 
These reports include government committee inquiries and consultant reports (including those produced by law firms). 
Submissions made on draft Bills to the Productivity Commission inquiry into Barriers to Effective Climate Change Adaptation by: 
• all levels of government 
• academics 
• peak representative bodies 
• residents’ associations 
• private sector. 
The field diary The field diary comprised of notes and thoughts about the interviews and were recorded during, or as soon as practicable after, each 
interview. It includes notes about the location and context of interviews and any post-interview discussions and visual observations. 
Semi-structured 
interviews 
Most interviews were face-to-face in a location of the participant’s choosing, usually the residential home or the workplace. One 
interview was conducted via telephone. 
A residents’ survey  Utilising a mix of qualitative and quantitative questions, the residents’ survey centred on four core themes: 1) property type and 
location, 2) property value and the role of lay actors, 3) opinions about climate change and sea level rise and demographic questions. 
It included the option to self-select for a one-on-one, semi-structured interview. 
Councils’ records of 
meetings 
Council minutes, when available, were reviewed to observe outcomes of decision-making within each local council. These were 
identified using keyword searches. 
Media reports and 
newspapers 
Local, state and national news articles pertaining to coastal climate change were reviewed. Archival material pertaining to historical 
major flood events were also reviewed. 
Radio interviews Transcripts of radio interviews with relevant experts, coastal residential homeowners and decision-makers were reviewed.  
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Table A.2: Selected Productivity Commission Submissions 
Submissions Pre-Report 
29 November 2011 – 10 January 2012 
Submissions Post-Draft Report 
21 May 2012 – 13 June 2012 
Ku-ring-gai Council Western Australian Government 
Mornington Peninsula Shire South Australian Government 
Gold Coast City Council Mornington Peninsula Shire 
Clarence City Council Clarence Valley Council 
Mornington Peninsula Ratepayers’ and Residents’ Association City of Mandurah 
Insurance Australia Group Lake Macquarie City Council 
Insurance Council of Australia Cairns Regional Council 
Shire of Busselton Insurance Australian Group 
Suncorp Group City of Busselton 
Tasmanian Government Professor Bruce Thom 
Redland City Council Insurance Council of Australia 
Sunshine Coast Council Coastal Residents’ Incorporated 
Gippsland Coastal Board Suncorp Group 
Victorian Coastal Council City of West Torrens 
Australian Government Department of Sustainability, 
Environment, Water, Population and Communities 
Department of Climate Change and 
Energy Efficiency 
 Gippsland Coastal Board 
 Moreton Bay Regional Council 
 Yarra Ranges Shire Council 
 Sunshine Coast Council 
 Torres Strait Regional Authority 
 Tasmanian Government 
 Queensland Government 
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Appendix B. Interview Guide 
• Can you define climate change adaptation? 
• Do you think sea level rise is occurring or will occur in the future? If yes/no, 
why/why not. 
• Do you think sea level rise is due to climate change? If yes/no, why/why not. 
• Do you think the local community is adapting to climate change, specifically 
sea level rise? If yes/no, why/why not. 
• What, if any, are the obstacles faced by the local community in adapting to 
climate change? 
• Do you think adaptation is occurring in your community? Examples? 
• In your opinion, what is the role of your profession for climate change 
adaptation? 
• In your opinion, what is the role of government for climate change adaptation? 
• What activities or actions have you and/or your profession undertaken to date 
that you consider has or will assist in driving local-level climate change/sea 
level rise adaptation? 
• What role should the law have in climate change adaptation? 
• Do you think that the law and planning policy that deals with climate change 
and/or sea level rise impacts on the value of private property in this 
community? If yes/no, why/why not. 
• Do you think that the law and planning policy that deals with climate change 
and/or sea level rise impacts on the value of public property in this community? 
If yes/no, why/why not. 
• Can you tell me how you define ‘value’ for the purposes of the last two 
questions? 
• Do you think this impact could hinder/drive adaptation? If yes/no, how? 
Explain. 
• Do you think that sea level rise may impact on your quality of life? If yes/no, 
why/why not. 
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Appendix C: Postal Survey 
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Table C.1: Snapshot of the Postal Survey Results 
Survey Question Result 
Are you a beachfront residence? 32.4% Yes 
67.6% No 
 
 
Are you concerned about sea level rise adversely affecting your 
property between now and 2050? 
 
 
16.4% Yes 
74.6% No 
9% Don’t know 
 
Are you aware of any of your local council’s policies relating to 
a rise in sea level? 
 
48.5% Yes 
41.2% No 
10.3% Don’t know 
 
Are you aware of the NSW sea level rise policy statement?  
 
23.9% Yes 
76.1% No 
 
Do you think that climate change is now occurring? 
 
37.3% Yes 
25.4% Maybe 
31.3% No 
6% Don’t know 
 
Do you think that sea level rise is related to climate change? 
 
44.1% Yes 
29.4% No 
26.5% Unsure 
 
Who do you think should bear the cost of any negative loss in 
financial value of property as a result of the risks of sea level 
rise? [Participants could select more than one answer.] 
 
55.5% Home owner 
42.8% State Government 
38% Local Government 
36.5% Federal 
Government 
15.8% Insurance 
0% Company 
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Section 1 of the Postal Survey Results 
Do you and/or your partner: 
 
Is this your primary residential address? 
 
What type of property do you reside in? 
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How often do you use the beach closest to your residence? 
 
Do you know what type of soil your residence is built on? 
 
Are you a beachfront residence? 
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Section 2 of the Postal Survey Results 
Are you concerned about SLR adversely affecting your property between now and 
2050? 
 
Are you aware of any of your local Council’s policies relating to a rise in sea level? 
 
Do you think that sea level rise policies would have an impact on your residence 
value? 
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If you own this residence, when was the last time you had a valuation? 
 
How did you get this valuation? 
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Is this a land only or land and dwelling valuation? 
 
 
In your most recent valuation, has your residence value increased or decreased? 
 
Are you aware of the NSW Sea Level Rise Policy Statement? 
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Section 3 of the Postal Survey Results 
Do you think that climate change is now occurring? 
 
Do you think that sea level rise is related to climate change? 
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Do you think that the sea level will rise in the next 50 years? 
 
How do you think that sea level rise will affect the way of life in Lake Macquarie/Port 
Stephens? 
 
	  
0% 
5% 
10% 
15% 
20% 
25% 
30% 
35% 
40% 
45% 42.6% 
26.5% 30.9% 
0% 
10% 
20% 
30% 
40% 
50% 
16.4% 11.9% 11.9% 
40.3% 
19.4% 
237 
Do you think that sea level rise is something that is of more concern to home owners 
rather than renters? 
 
Do you think that sea level rise will have any impact on your residence? 
 
Do you think you are, at the individual level, adapting to climate change? 
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Section 4 of the Postal Survey Results 
Are you male or female? 
 
What is your age range? 
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What is your employment status? 
 
Would you be willing to participate in a follow-up, one-hour long discussion on these 
issues? This would occur at a convenient location to you within the next 4 to 6 months 
and your involvement is confidential and anonymous. 
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Appendix D: Coastal Zone Mapping – Lake Macquarie 
 
